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* 
INTRODUCTION 


General 


This study deals with constitutional questions relating to tele- 
communications in Canada. It attempts to ascertain the division of constitu- 
tional powers between the federal Parliament and the provincial legislatures 
in relation to various telecommunications services. It also takes note of 
the powers actually exercised by the different federal and provincial authori- 
eS, 

Beyond this, however, it does not go. It leaves it to others to 
deal with the question of whether there might be alterations in the status 
quo; and it makes no recommendations either with respect to revising the 
constitution, changing particular laws or affecting communications policy. 

It is important nonetheless to emphasize that the study in no 
way represents a government or a departmental view - either officially or 
unofficially. The study team was composed of academics, telecommunications 
industry representatives and government officials and the study represents 
their own views. The Trans-Canada Telephone System, the Canadian Association 
of Broadcasters, C.N./C.P. Telecommunications and the Quebec Telephone Co. 
represented the industry, and briefs were submitted by the first two. The 
views contained in the Canadian Association of Broadcasters' submission 
represented a consensus within the group; and their study on radio and 


television was accordingly integrated into this report as Chapter II. 


*Footnotes for Introduction and Chapters 1 and 2 can be found on Pages 42, 43 
and 44. 


As regards telephones, it was not possible for the group to reach 
agreement on the conclusions to the brief submitted by the Trans-Canada Tele- 
phone System. Accordingly, the text of this submission is printed in full as 


Appendix 3 to this report, with an alternative brief presented as Appendix 4. 


Constitutional Principles and Secondary Sources 


The study group considered that there were three heads of juris- 
diction in sections 91 and 92 of the B.N.A. Act which were most important 


in relation to telecommunications. 

The first is section 92(10)(a), which excepts from the exclusive 
provincial jurisdiction over "Local Works and Undertakings", 

"Lines of Steam and other Ships, Railways, Canals, 

Telegraphs and other Works and Undertakings connecting 


the Province with any other or others of the Provinces, 
or extending beyond the limits of the Province’. 


The second head is 92(10)(c) which excepts from provincial 
jurisdiction, 

"Such works as, although wholly situate within the 

Province, are before or after their Execution 

declared by the Parliament of Canada to be for the 


General Advantage of Canada or for the advantage 
of two or more of the Provinces". 


The effect of section 91(29) is to bring the exceptions in both 
ss. 92(10)(a) and (c) within exclusive federal jurisdiction. 

The third head of jurisdiction lies in the introductory paragraph 
to section 91 which provides that, 

"Tt shall be lawful for the Queen, by and with 


the Advice and Consent of the Senate and House 
of Commons, to make laws for the Peace, Order 


and Good Government of Canada, in relation to all 

Matters not coming within the Classes of Subjects 

by this Act assigned exclusively to the Legislatures 

of the Provinces". 

In its study of each of the above heads and of the constitutional 
principles derived from them, the group found the following three works most 
useful: 

- McNairn, Colin H., "Transportation, Communication 


and the Constitution: The Scope of Federal Juris- 


diction", (1969) XLVII Canadian Bar Review 555. 


- | Lajoie, Andrée, Le Pouvoir Déclaratoire du Parle- 
ment, Montréal (1969), Les Presses de 1'Université 


de Montréal. 


- Laskin, Bora, Canadian Constitutional Law, 3rd 

edition, (Revised), Toronto, 1969, The Carswell 
Company Ltd. 

In the three following chapters, the attempt has been made to apply 
the constitutional provisions, in the light of the principles of their inter- 
pretation developed through a century of court decisions, to the areas of tele- 
phony, radio and computer-communications respectively. The contribution of 
the above three works to this task, through their lucid and clear expositions 


of the relevant constitutional principles, should appear evident. 


Application of Constitutional Principles to Telecommunication 


Services in Canada 


Telephony 


The services offered by telephone companies are now many and varied, + 
but they all have one thing in common: they provide facilities for communications 
between two given points. 

With respect to the division of constitutional jurisdiction over 
telephony, and in particular over the services offered by telephone companies, 
the study team was unable to reach a consensus. 

The disagreement turned essentially (but not only) on the question 
of whether Parliament or the provincial legislatures had jurisdiction to regu- 
late the rates for interprovincial telephone calls (a) between points verre by 
companies operating solely within particular provinces and regulated by provin- 
cial authorities and (b) between points served by these and other points served 
by federally-regulated carriers. 

The view in the Trans-Canada Telephone System brief’ was that inter- 
provincial telephone rates offered by any company were subject to the particular 
authority - federal or provincial - that regulated the company in all its ser- 
Vices. 

An alternative view of certain members of the group, presented in 
Appendix 4 below, was that interprovincial rates are matters of exclusive 
federal jurisdiction and that in fact all the major telephone companies in 
Canada are entirely subject to federal jurisdiction in all their services. 

A third "middle" view was that while intra-provincial services 
of a carrier were subject to provincial jurisdiction, interprovincial ser- 


vices were a matter for exclusive federal jurisdiction. 


Radio and Television: 


Submission by the Canadian Association 


Of Broadcasters. 


The scope of this review of the constitutional and legal basis 
for the regulation of telecommunications in Canada is limited to 
"broadcasting" as defined by Section 2 of the Broadcasting Act, 
R.S.C. 1970 c. B-11, and only parenthetically relates to other 


modes of telecommunications in Canada. 


Historical Context 


The earliest form of telecommunication, telegraph, was the 
subject of pre-confederation legislation in Upper and Lower 
Canada.3 The first international convention covering telegraph 
was made in 1864 and included the British colonies in Canada by 


reference. 


Confederation raised the matter of jurisdiction over telegraphs 
within the concept of the proposed union, and the division of 
powers between the federal government and the provinces. The 


issue was resolved in favour of exclusive federal jurisdiction, 


at least to the extent that telegraph was an interprovincial 
undertaking)! BeNVA. vACt S92) e010) (a), wor swaseueclanca tober ior 
the general advantage of Canada or two or more of the provinces, 
S92 (10) (c), or might be seen to relate to the peace, order and 


good government of the body politic, S. 91. 


It is interesting to note that “telegraph" as appearing in 
Section 92 (10) (a) of the B.N.A. Act was included among those 
matters reserved by Resolution 29 (10), and thereafter included 
among the London Resolutions of 1866 as Resolution 28(8), leading 
one to the natural conclusion that the Fathers! of Confederation 
had no doubt but that national communication was of such 
importance that 1ts control {by seche senior Poqovernmenc siya 
essential. Lord Carnarvon in introducing the bill respecting the 
BaN.A. Act in the House oe Tord in 1867 said when explaining the 


proposed division of powers: 


"Public Works fall into two classes: first those 
which are purely local, such as roads and bridges 
and municipal buildings-- and these belong, not 
only as a matter of right but also as a matter of 
duty, ‘to the local7 autnoruures: Secondly, there 
are public works which, though possibly situated in 
a single Province, such as telegraphs, canals and 
railways, are yet of common import and value to the 


entire Confederation, and over these it is clearly 


right that the Central Government should exercise 


SeCONCrOlLlInNgG AauUtnOricy se 


It follows that where telegraph or telecommunications might 
be found to relate only to an intraprovincial undertaking 
jurisdiction lay with the provinces under Section 92 as a 
"local work and undertaking" or Section 6, being "Generally 
all matters of a merely local or private nature in the 
Province", but where it was found to be otherwise, it was to 
be subject to the jurisdiction of Parliament under Section 
92 (10) (Cjmp Olen Section. 91. We shall see that the latter 


proved to be the case as regards broadcasting. 


Avoiding the vexing challenge of choosing an appropriate 
spokesman from whom one might quote a succinct statement 
rationalizing this approach to the earliest of 
telecommunications in Canada, it need only be observed that 
national telecommunications like national transportation was 
seen to be essential to the maintenance and growth of the new 
COURLLY . What was happening in 1867 was not the 
confederating of a group of autonomous sovereign states, but 
the making of one sovereign nation with a federal system of 
government where the senior government had the preponderence 
cf power and responsibility. This responsibility was not 
only to make the initial union work, but to expand it to 
incorporate into its sovereignty the balance of the colonial 


ei Ody. (Annex "A" dates of union of provinces). 


one 


It would be ascribing to the Fathers of Confederation and the 
law officers at Westminster a clairvoyance beyond their 
recorded talents to have had them foresee the evolution of 
telecommunications from the rudimentary telegraph of the 
1860's to telephone, radio, television, microwave and the 
satellite. It is fair to observe, however, that jurisdiction 
over a national transportation and communication system was 
seen to be an essential and fundamental requirement of the 


federal government. 


Thus, we begin at the beginning with the B.N.A. Act, and 
example the process by which the interpretation of the basis 
and scope of federal jurisdiction over telecommunications has 


evolved. 


Lord Hobhouse observed in Bank of Toronto v. Lambe: 


"Their Lordships have to construe the express words 
of an Act of Parliament which makes an elaborate 
distribution of the whole field of legislative 


authority between two legislative bodies...."5 


Andebarleboreburn G.C.in 9 A.Gy mm LOrmsOntarlOr Ves AaG.o \for 


Canada 


eae 9 the inbenrpretatlonmeotena: completely) selit— 
governing Constitution founded upon a written 
organic instrument, ‘such as? the) British » North 
Amer Cauhce, mit stiestextuads ExpLicitesithe texts 
conclusive alike in what it directs and what it 
forbidssmewhens)theretext) iS ambiguous, as, for 
example, when the words establishing two mutually 
exclusive jurisdictions are wide enough to bring a 
particular power within either, recourse must be 
had to the context and scheme of the Act. Again, 
if the text says nothing expressly, then it is not 
to be presumed that the Constitution withholds the 
power altogether. On #eives contrary p2teis tothe 
taken for granted that the power is bestowed in 
some quarter unless it be extraneous to the statue 
itself.... For whatever belongs to self-government 
in Canada belongs either to the Dominion or to the 
provinces, within the limits of the British North 


America Act",& 


—-10n= 


The law lords were perhaps unnecessarily generous in implying 
that the BiN.A. Act provided for total sovereign», legislative 
authority. This Valhalla »=hadesto Bawaite the sotatuten (of 
Westminster in 1931, leaving unresolved to date the power to 
amend the Constitution. On the other hand, Earl Loreburn 
gave to that Act its most fundamental character when he 


described it as: 


MW) .oe ae WE ECen oOrganicoansrrument.. 7 


This» tconcept» of) giving tose thes. Bon. Aj  yAct eS a statutory 
enactment of the British Parliament, the vitality of growth, 
reflects its unique character as the primary constitutional 
expression of a country. Lord Sankey L.C. in Henrietta Muir 
Edwards v. A.G. for Canada in a judgment possibly more famous 


for having elevated women to the status of "persons" said: 


"The British North America Act planted in Canada a 
living tree capable of growth and expansion within 
its natural” limits". "Their Lordships do not 
conceive it to be the duty of this Board.....to cut 
down the provisions of the Act by a narrow and 
technical construction, but rather to give ita 


large and liberal interpretation..... '"8§ 


It is in the foregoing context, of virtually total embodiment 


of legislative sovereignty, and an evolutionary relationship 


=") tee 


between the nation and its constitution, that the Act must be 


viewed. 
Section 91 and 92 (10) (a) 


The initial interpretation of the Act respecting jurisdiction 
over telecommunications fell to the Privy Council in Toronto 
v. Bell Telephone co.? The question to be resolved was, in 
essence, did the Bell, a company incorporated by an Act of 
Parliament with power to extend its communication facilities 
across Canada, require the consent of the City of Toronto, a 
municipal corporation and a creature of the Province, to 


establish its lines along city streets. 
Lord Macnaghten, after summarizing the facts said: 


"The British North America Act, A867 72-4in 2 che 
distribution of legislative powers between the 
Dominion Parliament and provincial legislatures, 
expressly excepts from the class of "local works 
and undertakings" assigned to provincial 
legislatures "lines of steam or other ships, 
railways, canals, telegraphs, and other works and 
undertakings connecting the province with any other 
or others of the provinces or extending beyond the 
limit semopemtunemprovince:seSecti ons 92, 2Sub-section 


10 (a). Section 91 confers on the Parliament of 


ew iy 


Canada exclusive legislative authority over all 
classes of subjects so expressly excepted. It can 
hardly be disputed that a telephone company the 
objects of which Yas “defined “Dyf ats Act of 
incorporation contemplate extension beyond the 
limits of one province is just as much within the 
express exception as a telegraph company with like 
powers of extension. It would seem to follow that 
the Bell Telephone Company acquired from the 
Legislature of Canada all that was necessary to 
enable it to carry on its? business?) ine every 
province of the Dominion, and that no _ provincial 
legislature was or is competent to interfere with 
its operations, as authorized by the Parliament of 


Canada" ,10 


Lordship went on to find that the fact of the company 


having as yet made no physical interprovincial connections in 


system did. not alter the fact that its act of 


incorporation authorized such an undertaking. Quoting from 


the judgment of Moss C.J.0., 


",,.the question of the legislative jurisdiction 
must be judged of by the terms of the enactment 
(i.e., the Bell's Act), and not what may or may not 
be thereafter done under it. The failure or 


neglect to put into effect all the powers given by 


the legislative authority affords no ground for 


questioning the original jurisdiction". 


Still a further issue resolved by the Board concerned the 
proposition that the business of the Company could be divided 
into two distinct parts, a long distance business falling 
under federal jurisdiction, and a local business falling 
under provincial jurisdiction. Tomeenist, proposition, His 


Lordship replied: 


"The undertaking, authorized by the Act of 1880 was 
one single undertaking, though for certain purposes 
its business may be regarded as falling under 
different branches or heads. The undertaking of 
the Bell Telephone Company was no more a collection 
of separate and distinct businesses than the 
undertaking of a telegraph company which has a 
long-distance line combined with local business, or 
the undertaking of a railway company which may have 
a elaznge “suburban? (traffic Jand’ imilesp of railway 


communicating with distant places."!1! 


THUS; ine this first of what may be called the 
telecommunications! cases, we have: 

(1) A company authorized by the Parliament of 

Canada to carry on an interprovincial 


undertaking, 


sv iwee 


(2) Of a type by analogy similar to telegraph, as, 


(3) Contemplated in Section 92(10) (a)e, 1.e% 
“Connecting the province with any other or 
others of the provinces or extending beyond 


the limits of the province" :and, 


(4j29 Indivisible™“antowm pants) sourdas EO divide 
jurisdiction Sand Ppotentiallysgrrusc crave tiie 


total undertaking. 


In this: Latter connection at is sinteresting to Wconsider fthe 


decision Pot wthe “Privy Council) in Cebake Vein. Ge Ol bees 


which drew a distinction between various operating divisions 
of the same company and held that in terms of jurisdiction, 
the parts were divisible without impairing the basic extra- 
provincial railway undertaking. No such approach has been 
taken with broadcasting. We shall note a confirmation of 
this argument against divisibility subsequently in the more 
recent case of Public Utility Commission V. Victoria 
Cablevision et al.13 


ee a 


Broadcasting 


The next and indeed most significant decision in the field of 
broadcasting was that rendered by the Judicial Committee in 


In Regulation and Control of Radio Communication in Canada.1%* 


Sie 


This decision was delivered some three months after the 


Committee's decision in In Re Regulation and: Control wt 


Aeronautics in Canada.!5 


a ae ee ee ee = 


Section 91 


It is useful to review the reasons for judgment in this 
latter case before proceeding to examine the Reference re 
Radio since the decisions in both cases placed jurredrction 
fully and exclusively in the ambit of the federal government. 
By 1909 John McCurdy had piloted Alexander Graham Bell's 
flying machine on its first successful flight, i.e. at landed 
with the machine and McCurdy in the same condition as when 
they took off. The war of 1914-18 saw aeroplanes used aS an 
accepted military weapon and the age of aeronauticS waS one 
including communications, landing rights, safety, licensing 
and the orderly use of flight paths. In 1919 Canada was a 
signatory to a convention relating to the international 
regulation of aerial navigation, and as a consequence thereof 
Parliament passed what was shortly to be known as_ the 
Aeronautics Act, R.S.C. 1927, c. 43 to regulate aeronautics 
throughout the Dominion. The Privy Council was asked in 
effect whether Parliament had exclusive jurisdiction in the 


matter. 


Lord Sankey L.C. answered the question succinctly in the 


affirmative, and then proceeded to give his reasons. In so 


a 60e 


doing he began by observing how difficult the task of 


determining such questions was and said: 


"Great care must therefore be taken to consider 
each decision in the light of the circumstances of 
the case in view of which it was pronounced, 
especially in the interpretation of an Act such as 
the British North America Act, which was a great 
constitutional charter, and not to allow general 
phrases to obscure the underlying object of the 
Act, which was to establish a system of government 
upon essentially federal principles. Useful as 
decided cases are, it is always advisable to get 
back to the words of the Act itself and to remember 
the object with which it was passed". And later, 
"But while the Courts should be jealous in 
upholding the charter of the Provinces as enacted 
in S. 92 it must no less be borne in mind that the 
real..object) off thes Act? wast toegive the*central 
Government those high functions and almost 
sovereign powers by which uniformity of legislation 
might be secured on all questions which were of 
common concern to all the Provinces as members of 
a constituent whole", And still further at page 
V2 "But great caution must be observed an 
distinguishing between that which is’ local and 


provincial, and therefore, within jurisdiction of 


= 17 = 


the provincial legislatures, and that which has 
ceased to be merely local or provincial, and has 
become matter of national concern in such sense as 
tO Dring (Eee withinw thet m@jurisdiction of the 
Parliament of Canada." His Lordship said at page 
73: “There may also be cases where the Dominion is 
entitled to speak for the whole, and this not 
because of any judicial interpretation of Section 
Sl randny2, Sout by "peason-* of the: plain’ terns of 
Section 132, where Canada, as a whole, having 
undertaken an obligation, iS given the power 
necessary and proper for performing Chet 


Oblagat ton..." t¢ 


His Lordship went on to hold that Canada having sovereignty over 
its airspace had the power to enter into the Convention, and that 
the carrying out of the sweeping responsibilities under the 


Convention required Dominion legislation. 


"Lord Sankey concluded by saying: 


WASEtor thats small portion off jurisdiction \ which’ is? an 
doubt “it ‘appears to the Board’ that it must necessarily 
belong to the Dominion under its power to make laws for 
the peace, order and good government of Canada. 
Further, their Lordships are influenced by the facts 


that the subject of aerial navigation and the 


igh 


fulfillment of Canadian obligations under Section 132 
are matters of national interest and importance; and 
that aerial navigation is a class of subject which has 
attained such dimensions as to affect the body politic 


of the: Dominivon.27 


Thus, we have an extension of exclusive federalicontrol),) 1nto; an 
area totally beyond the contemplation of the sybhelel@perce (Ope) 1esetS 
B.N.A. Act, but resting on a broad interpretation of this living 
constitutional statute and the responsibility of the central 


government in matters effecting the Dominion as a whole. 


Section 92(10) (a) 


So to the Radio Reference case of 1932. It was a long way from 
the telegraph of the 1860's. By -ether 930) siiradlom wae 
information, entertainment and communication, and its potential 
and influence on the body politic limited only by yesterday's 


technology. 


In 1927 Canada along with some eight other countries entered into 
the International Radio Telegraph Convention to ensure the 
orderly use and development of this new mode of communication. 
Still a further treaty followed in 1929, as did the. Radio- 
telegraph Act, (R.S.C. 1927, c. 195) together with regulations 


made thereunder. 


i Oa 


The question before the Privy Council was simply, had the 
Parliament of Canada exclusive power to control and regulate 
radio communication. Judgment for the Committee was delivered by 
Viscount Dunedin. He first applied the same reasoning as that 
employed in the Reference re Aeronautics (Supra) as regards the 
convention, holding that only Canada as a Dominion could on 
behalf of its citizens enter into such a convention; and having 


done so said: 


"Tt is Canada as a whole which is amenable to the other 
powers for the proper carrying out of the convention and 
to prevent individuals in Canada infringing the 
stipulations of the convention it is necessary that the 
Dominion should pass legislation which should apply to 


all the dwellers in Canada. "18 


His Lordship further held that the scope of the matters 
considered by the radio convention, like the aeronautics 
convention was so broad as to leave nothing upon which the 
provinces might legislate. Then dealing with the argument of the 
provinces that the substance of radio broadcasting could be 
divided into two parts, transmitting and receiving, with the 
former of federal jurisdiction, involving as it does wave lengths 
ana the Latter @-provincial ~ jurisdiction under Section 92 (13), 


Viscount Dunedin said: 


Se 


"Their Lordships draw special attention to the 
provisions of head 10 of Section 92... Now, does 
broadcasting fall within the excepted matters? Their 
Lordships ~are of opinion thateit does, falling ginw{a) 
within both the words "telegraphs" and the general words 
“undertakings connecting the Province with any other or 
others of the Provinces or extending beyond the limits 
of the Province." The argument of the Province really 
depends on making, as already said, a sharp distinction 
between the transmitting and the receiving instrument. 
In their Lordships! opinion this cannot be done. Once 
it is .conceded, as it must) be; keeping jin @view © the 
duties under the Convention, that the transmitting 
instrument must be so to speak under the control of the 
Dominion, it follows in their Lordships! opinion that 
the receiving instrument must share its fate. 
Broadcasting aS a system cannot exist without both a 
transmitter and a receiver. The receiver is indeed 
useless without a transmitter and can ke reduced to a 
nonentity if the transmitter closes. The system cannot 
be divided into two parts each independent of the 


other."19 


Later still in the judgment their Lordships had reference to the 
judgment of Lord Macnaghten in the Bell case (supra) as to making 


a division of the undertaking. 


eee 


"Consequently the words of Lord Macnaghten do carry a 
lesson as to the futility of trying to split what really 


is one undertaking into two.20 


After referring to the judgment of Lord Atkinson in the 
City of Montreal v. Montreal Street Ry. Co.21 the Privy Council 


held: 


"Their Lordships have therefore no doubt that the 
undertaking" Of broadcasting is an undertaking 
"Connecting the Province with other Provinces and 
extending beyond the limits of the Province". But 
further, as already said, they think broadcasting falls 
within the description of "telegraphs." No doubt in 
everyday speech telegraph is almost exclusively used to 
Genote s the electrical’ instrument “which ‘by means of ‘a 
wire connecting that instrument with another instrument 
makes it possible to communicate signals or words of any 
kinds. But the original meaning of the word Telegraph, 
as given in the Oxford Dictionary is: "An apparatus for 
transmitting messages to a distance, usually by signs of 
some kind." Now a message to be transmitted must have 
a recipient as well as a transmitter. The message may 
fall on deaf ears, but at least it falls on ears. 
Further, the strict reading of the word "telegraph", 


making it identical with the ordinary use of it, has 


already been given up in Corporation of the City of 
Toronto v. Bell Telephone Company of Canada", 22 


The decision of the Privy Council in this Reference concludes 
with what can only be described as a prophetic comprehension of 


the complexities of telecommunications: 


"Although the question had obviously to be decided on 
the terms of the statute, it 1s -asmatter of 
congratulation that the result arrived at seems 
consonant with common sense. A divided control between 
transmitter and receiver could only lead to confusion 


and inefficiency. "23 


Thus, the exclusive jurisdiction of the federal government over 
radio communication rests on a solid foundation of statutory 
expression and judicial interpretation which saw the Act as 
maturing in scope and substance as the nation it defined 


developed. 


Following from the foregoing decision Parliament has proceeded to 
legislate On matters affecting radio and television, from 
licensing of equipment to programming. (Annex "B", history of 


broadcasting legislation). 


No further fundamental constitutional issues directly affecting 


radio or television have been before the courts. Radio and 
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television stations have been established across the country in 
the vast majority of cases under provincial incorporation, but 
always subject to licensing and regulating by federal 
authorities. Laterly, cable television has emerged as a natural 
technical extension of conventional television, with considerable 
debate surrounding jurisdiction. The two most’ prominent 


decisions in this connection are: 


Re: Public Utilities Commission v, Victoria Cablevision 


et al2*: and 


Re: Oshawa Cable T.V. Ltd. v. Town of Whiitby2s5 


In the former case the question of jurisdiction arose as a result 
of the B.C. Public Utilities Commission attempt to make the cable 
companies subject to their jurisdiction, and if not the whole 
undertaking then that portion of the operation leading from the 


antenna to the customers. 
Sheppard, J.A. said: 
"The receiving of the programs by air (at the antenna) 
is beyond doubt within the exclusive jurisdiction of the 


Dcminion, "26 


In this context he quoted the words of Viscount Dunedin from page 


85 of In Regulation and Control of Radio Communications (supra), 


OAs 


to the effect that "broadcasting" falls within the words 


"telegraphs" and “undertakings connecting the Province etc." 


As to severakility, His Lordship said, "The facts do not 
support that contention (of severability). The 
respondents are licensed by the Dominion as land service 
stations. The reasons for the antennae and their 
Operation by the respondents is to pick up and convey 
for reward programs to subscribers who otherwise would 
receive them imperfectly or not at all. The rental is 
the payment for the program, that is, for its receipt by 
the antennae and its transmission to the customer, and 
not merely for the transmission by cable; the cable 
merely extends the effective range for transmitting the 


programs received by the antennae. 


It follows that. ther “cable andeithe Brentals Iearesan 
integral part of the undertaking controlled by the 


Dominion through the Department of Transport."27 


Finally applying an argument that was used by the Court 
in A.Cc...Ont et al’.v. Winner, Winner eter ale aveieoeM el. (Eastern) 


Ltd. he said: 


"If the cables and rentals paid by the customers were 
Subject to Provincial legislation, then the Legislature 


could restrict the rights conferred by the Dominion..... 


a See 


Such Sections (sections of the Public Utilities Act) 
even if applied to cables and rentals only, must operate 
upon the antennae to such an extent as to invoke the 
comments of Lord Porter (in the Winner case) "But can 
you emasculate the actual undertaking and yet leave it 
the same undertaking." Dn Mother ee words’,) \aurhe the 
Provincial Legislature purport to operate on the cables 
and rentals, nevertheless it must affect the operation 
of the antennae so as to entrench upon Section 92(10) 
(a), and therefore to enact that which is ultra vires of 
the Province and within the exclusive legislative 


jurisdiction of the Dominion, "26 


Tiemiast, Casc,enamnely Rew Oshawas Cables TiVew Ltds ~ vas) Town. sof 
Whitby? was not unlike the earlier Bell case for the Town of 
Whitby purported to exercise control over the running of the 
C.A.1T.V. cable along the town streets by virtue of power given to 


iomvnderethe Municipal! Act, eRivS.0.7196078C., 249. 


Stark, J. in rendering his decision had no hesitation in holding 
that the Town misinterpreted the extent of powers granted by the 
Municipal Act, and that therefore its by-law was ultra vires the 
powers of the municipality. Having so found His Lordship went on 
to say that, had such power been purportedly given by the 
Municipal Act, he would have held the appropriate Section of the 
Act ultra vires the province as encroaching upon an area of 


exclusive federal jurisdiction, namely broadcasting. 


- 26 - 


Scope of Federal Jurisdiction 


Before concluding this review of the constitutional and legal 
basis of federal jurisdiction over broadcasting, it is important 
to touch on one final area, namely the scope of Parliament's 


jurisdiction arising out of its exclusive legislative competence. 


Some guidance in this area may be obtained by reference to the 
case of Johannesson v. The  RuraleMunicipalitysoLswestust.eraul 


and A.G. for Man. and A.G. for Canada. 39 


The appellant in this case, having been engaged in commercial 
aviation for many years in Manitoba, and holding an air transport 
licence from the Air Transport Board was required for various 
reasons to acquire a new airport site for his local charter 
service. After a lengthy search, a suitable site was found. The 
Rural Municipality acting under authority conferred upon it by 
the Municipal Act of Manitoba, passed a by-law which in effect 
prohibited the establishment of the proposed airport by the 


appellant. 


The appellant brought an action to have the by-law and relevant 


section of the Municipal Act declared ultra vires. 
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In allowing Johannesson's appeal Kerwin J. said: 


"Section 921 of the Municipal Act does not confer powers 
to provades generally) foresezoning, wou, for, building 
restrictions; the powers are specifically allotted with 
reference to aerodromes or any places where aeroplanes 
are kept for hire or gain. The by-law follows’ the 
section, som that,) i1£ the, latter jis. ultra vires the 


Provincial Legislature, the former cannot be upheld."31 


Referring to the decision of the Privy Council in the Aeronautics 


ease, (1932), A.C... 54, he added: 


"If, therefore, the subject of Aeronautics goes beyond 
local or provincial concern because it has attained such 
dimensionsias to affect the tbody politic: of Canada, it 
falls under the "Peace Order and Good Government" clause 
of s.91 of the B.N.A. Act since aeronautics is not a 
subject matter confined to the provinces by s. 92" "Now 
even at the date of the Aeronautics case, the Judicial 
Committee was influenced by the fact that in their 
Opinion the subject of air navigation was a matter of 
national interest and importance and had attained such 


dimensions. "32 
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He also referred to A.G. for Canada v. Canada _ Temperance 
Federation (1946) A.C. 193 and after quoting Viscount Simon 


observed that: 


"In their Lordships' opinion, the true test must be 
found in the real subject matter of the legislation: if 
it is such that it goes beyond local or provincial 
concern or interests and must from its inherent nature 
be the concern of the Dominion as a whole (as, for 
example, in the Aeronautics case and the Radio case), 
then it will fall within the competence of the Dominion 
Parliament as a matter affecting the peace, order and 
good government of Canada, though it may in another 
aspect touch on matters specifically reserved to the 


provincial legislatures."33 


Kellock ge in allowing the appeal said after referring both to 

Aeronautics case and the Radio case: 
"In my Opinion the subject of aerial navigation in 
Canada is a matter of national interest and importance 
and was? so held-iny1932 2012 tei senor scdOUubG. true 8 chat 
legislation of the character involved in the provincial 
legislation regarded from the standpoint of the use of 
property is normally legislation as to civil rights, but 
use of property for the purposes of an aerodrome, or the 


prohibition» of such) “use=@cannot, sci my woplivon be 


ihistled 
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divorced from the subject matter of aeronautics or 
aerial navigation as a whole. If that be Sjeye ae ger ho 
make no difference from the standpoint of a basis for 
legislative jurisdiction on the part of the province 


that Parliament may not have occupied the field." 


"Once the decision is made that a matter is of national 
interest and importance, so as to fall within the peace, 
Order and good government clause, the provinces cease to 
have any legislative jurisdiction with regard thereto 


and the Dominion jurisdiction is exclusive. "3¢ 
him to the following conclusion: 


"In my opinion, just as it is impossible to separate 
Intra rrovinciale ft) ying. “from inter-provincial flying, 
the? location and?) regulation’ of airports cannot be 
identified with either OL* [separated from?’ aerial 
navigation as a whole. The provincial legislation here 
in question must be held, therefore, to be ultra vires, 


and the by-law falls with it.™"35 


Justice Estey further developed the position of the Court that 


the scheme of aeronautics is totally incapable of separation. 


"The Judicial Committee having decided that legislation 


in relation to aeronautics is within the exclusive 
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jurisdiction, of. theyeponinion, SiCe fo hlowSmethat athe 
province cannot legislate in relation thereto, whether 
the precise subject of the provincial legislation has, 
or has not already been covered by the Dominion 


legislation." 


Indeed, in any practical consideration it is impossible 
to separate the flying in the air from the taking off 
and landing on the ground and it is, therefore, wholly 
impractical, particularly when considering the matter of 
jurisdiction, to treat them as independent one from the 
other." "Legislation which in pith and substance is in 
relation to the aerodrome is legislation in relation to 
the large subject of “aeronautics ~“andwis;#theretore, 


beyond the competence of the Provincial Legislatures. "3® 


Thus, once it was established that the Dominion had exclusive 
jurisdiction with respect to aeronautics, the scope of such 
jurisdiction in all matters relating to aeronautics was complete 
and absolute. To hold otherwise, as Justice Locke noted would be 
to take a matter which ccncerms the country as a whole and 
potentially frustrate its accomplishment by the whim of a _ local 


Munacipala ty: 


"Tt is .an ‘activity s@gwhiens.. must frome Lesminhiecrens 


nature be a concern of the Dominion as aeewhole. The 
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Pie limeOL e LeGislatlonm sence iemyNOpinion, 


division in any practical way."37 


Throughout this case their Lordships, in holding 


Province could not legislate in a matter of 


jurisdiction of the Dominion, referred to both the 


and the Radio reference cases. In so doing the 


emphasized that the subject matters of aeronautics 


having been found to be within the exclusive juri 


capable of 


that the 

exclusive 
Aeronautics 
y again re- 
and: e Lado, 


Sdiction of 


Parliament as matters which 


absolute and indivisible as 


Thus, by analogy, radio and 


of exclusive jurisdiction 


ccncern the country as a whole, were 


regards the federal government. 


therefore broadcasting being a matter 


aS regards Parliament, Parliament's 


scope of jurisdiction is total and absolute in the field. 


ee 
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Annex A" 


Chronology of Provincial Union 


Canada (Upper & Lower) 1867 
Prince Edward Island 1867 
Nova Scotia 1867 
New Brunswick 1867 
North West Territories (Hudsons Bay Co. Lands) 1869 
Manitoba 1870 
British Columbia 1871 
Alberta 1905 
Saskatchewan Ors 


Newfoundland 1949 
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Annex "Bf" 


History of Broadcasting Legislation 


Radio) Telegraph’ Act, “C43 ‘Ss’ of Cs 1913 
Radio Telegraph Act, C. 195 R.S.C. 127. 
Canadian Radio) Broadcasting! Act, C.-51,! S. of C3 1932 
Ganadian» BroadcastingsActyeCc.5 2495S. oftct 1936 
RaAdLOeACT mice Ou SG ,OnLC. 1938 
(NOW C.7 R12 ROS. Ce) 1970 
ProOdacastangeAcu, C2 227S Sore cs 1958 
BoOAaCAStING AGt,) CC. 25) SeuOrace 1967-68 


Telesat/ Canada’ Act, C.*=51°S.. of - Cc 1968-69 
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Computer Utilities 


To complete a study on constitutional jurisdiction in 
the broad matter of telecommunications, the subject of computers 
and communications should - even if briefly - be discussed. 
Until a few years ago, such a discussion would probably not have 
been considered relevant. Today it would be a serious omission 


to exclude it. 


For one of the main features of the development of 
electronics technology in the sixties has been the increasingly 
interdependent development of the previously disparate 
technologies of computers and communications, to create an 
important new class of combined computer/communication systems, 
often called "computer utilities."38 These systems employ a 
central computer, telecommunications links to remote access 
terminals in various locations, and a variety of equipment and 
time-sharing techniques, to make available to customers at these 
locations - usually in their own premises - a wide range of 


information and data-processing services. 39 


These systems, in which terminals, telecommunications 
facilities and computer-data banks are fully integrated and 
interdependent, are coming to represent the optimal as well as 
the typical’ form of computer “utilization; sand) ‘man=machine® 
communication is coming to represent a continually increasing 


percentage of the total number of telecommunications 
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transactions. "Computer utilities promise eventually to make the 
computer as much a part of everyday life as the telephone is 


today. "40 


As has been mentioned before, reference in the B.N.A. 
Act to telecommunications is quite scanty. On the subjects of 


data-processing or computers, it is of course silent. 


Let uS examine, in order, computers, computer utilities 
and databanks, in an attempt to ascertain the relevant 


eCOnstitutional jurisdiction. 


Where computers are installed in businesses or in homes 
(and with the rapid development of "minicomputers," this will 
become increasingly more frequent), it is not certain in what 
respects they should be regulated at all. Yet should a demand 
for their regulation arise, it is also uncertain under which 
jurisdiction - federal or provincial - they would fall. Probably 
eies most one “could say  - and that primarily in the case of 
businesses - is that where they are owned or rented by particular 
corporations for use internally in their general operations, they 
would very likely be considered as part of the corporations! 
equipment and as such, SUubjeCCHmnLO. Chee jurisdiction of 
incorporation of the corporation itself or the jurisdiction where 


it carries on buSiness. 
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In the case of computers employed wholly or partially 
for data-processing services available to the public at large, or 
specifically to other firms, the important question would be 
whether the operation was entirely intraprovincial or not. tee 
the computer and the remote access terminals were located wholly 
within a particular province, then apart from any federal aspects 
that might be involved (see below), this operation would likely 
be subject to provincial regulation) {as “a locals work) or 


undertaking, under section 92(10) of the B.N.A. Act. 


With respect to comprehensive computer-communications 
Systems, here the rules relating to the general subject of 
telecommunications would be applicable. Now it must of course be 
borne in mind that, as outlined in Section 1, there are two sets 
of rules in this regard which are somewhat divergent. One stems 
from the actual pattern of telecommunications regulation 
currently in operation in Canada. The other is derived more 
directly from the » principles: Pot themes NSA. Act and) soles 
interpretation by the ‘courts: This Chapter, in line with the 
terms of reference of this telecommission study and for 
presentation purposes, though without wishing to ignore and 
without prejudice to the existing situation /semploys sthe second 


set of rules derived from the constitution. 


Thus, where the computer-communication system extended 
via its terminal wires beyond the limits of the province where 


the computer was located, where it connected two or more 
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provinces, or where it reached beyond the borders of Canada, 
federal jurisdiction would be invoked. Man-machine 
communications would in this sense be seen as not raising any 
qualitatively different jurisdictional questions from man-man 


communications. 


The unity of the undertaking is in fact its paramount 
feature. The optimum design of a computer utility demands a 
"systems approach" in which the emphasis is on the integration of 
function (such as’ information transfer, storage, message 
Switching, etc.) rather than on an arbitrary division into data- 
processing and communications segments.*1 Canadian communications 
jurisprudence, sparse as it is, has from the Bell-Toronto (1905) 
to the Victoria Cablevision (1966) cases, tended in related 
areas, to stress the concept of the unity of the undertaking in 
relation to constitutional jurisdiction. It is not unreasonable 
tc suppose that it would take a "systems" approach here as well, 
rather than attempt to artificially separate out the computer 


from its telecommunications arteries. 


Broadly speaking, as has been outlined in Part inf 
federal jurisdiction would thus arise from meection 9.2(10) (a), 
which excepts from provincial jurisdiction "telegraphs" and other 
works and undertakings extending beyond the limits of a province 
Or connecting more than one _ province. By virtue of Section 
91(29), classes of subjects expressly excepted from provincial 


jurisdiction are assigned to the federal Parliament. 
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A second general basis for federal jurisdiction might be. 
vey ined by the opening paragraph of Section 91 of the B.N.A. Act. 
where the federal Parliament has the exclusive authority to make. 
laws for the "peace, order and good government". of. Canada. Inter , 
alia, the courts have developed a theory of interpretation, 
whereby when a matter is deemed to be of “national dimensions" it 
is valid for the federal Parliament to make laws with respect to 
Tee LOpe coc "peace, order and good government" of the country». 
ay remote access computer system of national,,scope might thus, 
Bacon subject to federal regulation under this rule. 

A third basis for federal . jurisdiction. would _ tie..in. 
Section 92 (10) (Ch whereby certain works (of any, EYRE) f: ac 
wholly situated within a province, may be declared by Parliament... 
COmEoe for the general advantage of Canada or two or more of the - 
provinces. (The works of Bell Canada and of B.C. Tel. have . been . 
so declared). This _ power has, however, not been employed in. 
recent years. | 

Professor J.M. Sharp suggests, albeit conjecturally, 
that federal jurisdiction might also be assumed under Section 
91(2) of the B.N.A. Act, the Trade and Commerce power, in virtue. . 
of the "stream of commerce" doctrine.*? Quoting the classic... 


statement of this doctrine in the Reference Re The Farm _ Products 


Marketing Act, he suggests that if the U.S. example were tobe 
followed (something he considers feasible, . though questionable. , 


and unlikely), then where the data computed and stored entered | 
+t ¢ Bi > ‘ FahHsay ir O3 OAD Leas Ls M(OLIWILOao Lan, 
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"into the flow of interprovincial or external trade", federal 
FULL Sarct Lon could arise. Professor Sharp® has in mind ‘a 
Situation where the operation is itself interprovincial or 
international, but even where it is antraprovincial, to the 
extent that the intraprovincially stored and computed data 
continues on by other means into the interprovincial commerce 
flow, federal authority might apply. One major problem with this 
aapeeeren would be determining whether and at what point the data 
actually enters the commercial flow and where the flow ceases. 
Such determination would be even more difficult ana perhaps more 
arbitrary than the problem mentioned earlier of separating the 


computer from its telecommunications arteries. 


Beyond and irrespective of the general jurisdiction over 
the utility, however, there are still aspects! “Sof sit which sare 
exclusively within federal or provincial jurisdiction in either 


case. 


Thus, if radio communication is employed in the 
transmission of the data, then it is necessary to obtain a 
federal radio licence. And as regards particular installations, 
these would remain subject to provincial property laws. The 
Criminal law, and hence federal jurisdiction, might also be 
Po evanGas iniecertaing cases# in’ yorder! Sto prohibit and impose 
criminal sanctions against particular uses and abuses of computer 
facilities. And still another federal "aspect" would be that of 


national security, where federal authority would be applicable 
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in regard even to intraprovincial systems to provide, for 
instance, for measures to ensure the secrecy and retention in 


Canada of data considered vital to national security. 


Data banks represent storehouses of detailed information 
of all types about a wide range of subjects. While they do not 
perform qualitatively new functions, their revolutionary 
qualities lie in the fact that they centralize great quantities 
of data, retain them infallibly and make them instantly 
available. They could well give rise to the need for regulation. 
Suggestions in this regard have pertained to the licensing of the 
bank itself, to the manner in which the data is gathered, the 
nature of the data stored, the conditions under which it is to be 
Made available, the persons with access to the data, the rights 
of people in the information stored and given out about them, and 
SO eforth, Regulation in turn raises the question of 


CONSELCULIONal Jurisaictron, 


In nearly. all) cases}, aiecata scant wil betcart orca 
remote access computer system, andmas Such=sub ject, to federalg or 
provincial jurisdiction as is the computer-communication system 
itself. In the unlikely caserthat (itl tSevanee@ “unconnected data 
bank, the aspects of it made subject to regulation would likely 
determine the regime. (These aspects would be subject to the 
exclusive jurisdiction . of: either thesfederalmor=the: provincial 
authority even in the case of "connected" data banks). In the 


matter of proprietary rights, for example, copyright and patents 
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in respect of the data would be federal matters. So would such 
matters as the sale of certain sensitive types of information to 


foreign entities. 


in, thesmatter of privacy, there might..be.. both federal 
and provincial aspects. Rights which the law might confer to 
verify and amend information, for example, and techniques of 
legal protection against invasion of privacy in general could be 
enforced through the criminal law and/or through the provincial 


laws of contract and tort. 


Professor Sharp suggests that "perhaps a rather loose 
analogy could be drawn from the inter-relation of the federal 
Narcotic Control Act and Food and Drugs Act on the one nand and 
the provincial Pharmaceutical Acts on the other hand. To some 
extent these are complementary; there is no reason why an inter- 
locking system of federal-provincial legislation should not be 
evolved to deal with data banks and the information they store" ?3 
Despite the organizational and related problems associated with 
a cumbersome inter-locking regime - including the possibility of 
deviations and of lack of uniformity among the enactments of the 
various provinces - privacy would appear to be an excellent 
prospective area EO federal-provincial co-operation in 


regulating a matter of joint and increasing concern. 
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See, for example, the Bell Canada charter which empowers that 
company, under s. 5(1) of the Bell Canada Act (c. 81, 1948) 
"to transmit, emit or receive and to provide services and faci- 
lities for the transmission, emission or reception of signs, 
signals, writing, images or sounds or intelligence of any nature 
by wire, radio, visual or other electromagnetic systems and in 
connection therewith to build, establish, maintain and operate 

. . all services and facilities expedient or useful for such 
purposes, using and adapting any improvement or invention or 
any other means of communicating". 


See Appendix 3 below p. 33. 
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Appendix 1 abe Synopsis of Current Federal Telecommunications 


Legislation 


Federal jurisdiction in the field of telecommunications 
is exercised under the following statutes; (all chapter and 


section references are to the Revised Statutes of Canada, 1970). 


a) the Radio Act, c. R-1 

b) the Railway Act; -c.. R-2 

c) the Telegraphs Act, c. T-3 

d) the Telesat Canada Act, c. T-4 
e) the Broadcasting Act, c. B-11 


f) the Canada Shipping Act, c. S-9 


g) the Canadian Overseas Telecommunications Corporation Act, 
Cell 

h) Special Acts of incorporation 

i) Department of Communications Act, R.S.C. 1970. c. C=-24 


a) The Radio Act 


In the Radio Act, "radiocommunication" or "radio" is 
defined as "any transmission, emission or reception Of Signs, 
Signals, writing, images, sound or intelligence of any nature by 
means of electro-magnetic waves of frequencies below 3,000 
gigacycles, propagated in space without artificial guide." 


(SECT 1OneZ ei (1))) 2 
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Essentially this Act provides for the regulation and 
control of radiocommunication in Canada by requiring that any 
person who establishes a radio station other than a broadcasting 
station, or installs, operates or has in his possession a radio 
apparatus, shall do so only under and in accordance with a 
licence issued by the Minister of Communications. To the extent 
that radio stations or radio apparatus are part of a broadcasting 
undertaking, for which a licence is issued under the Broadcasting 
Act, the authorization of the Minister of Communications is 
required in the form of a technical construction and operating 
certificate. The Crown in right of Canada or any province is 


bound by the Act. (section 2(2)). 


Provision is made for the Minister to grant exemptions 
under certain conditions from one licensing requirement, and from 
the reguirement for a technical construction and operating 
certificate in respect of a broadcasting undertaking that is 
exempted from licensing under the Broadcasting Act. A statutory 
exemption from licensing is provided in respect of radio 
receiving apparatus intended only for the reception of 
broadcasting where such apparatus is not part of a broadcasting 


undertaking. 


The Minister exercises a discretionary power in respect 
of the issue of licences and technical construction and operating 
certificates which may be issued for such terms and subject to 


such conditions as he considers appropriate for ensuring the 
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Orderly development and operation of radiocommunication in 
Canada. While “the “Minister, in ‘exercising “this power has 
Ordinarily taken into consideration technical matters relating to 
the efficient use of the radio spectrum he also takes into 
account economic and other consideration in granting or denying 


a licence. (section 4(1) (b)). 


Apart from the authority to make regulations applying to 
radio stations generally, the Act makes it mandatory that: the 
Minister Shall regulate and control all technical matters 
relating to the planning for and construction and operation of 
Dreadcasting | facilities’ used) in carrying son ‘a. broadcasting 
undertaking which are licensed under the Broadcasting Act. This 
authority includes such matters as determining the power, radio 
frequency (channel) and call letters to be used by broadcasting 
transmitting undertaking, approval of the site upon which radio 
apparatus for broadcasting undertakings may be located, and 
prescribing technical requirements in respect of such radio 


apparatus.) (section 5). 


Authority is given to the Minister to make regulations 
in respect of ‘such matters as, classifying radio stations, 
prescribing the type of radio apparatus that may be installed, 
the frequency and power to be used, the nature of the service to 
be rendered by radio stations, prescribing general conditions 
applicable to each class of licence or technical construction and 


Operating certificate, and for carrying out and making effective 
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the terms of international agreements. Regulations may also _ be 
made prescribing: classes of radio Gperators* |ecertiiicaves, 
examination requirements, for such certificates, and prescribing 
watches to be kept by operators and the number of operators to be 


carried on radio stations. (section 7). 


The Minister is responsible for securing the rights of 
Canada, by international regulation or otherwise, in 
telecommunication matters; and where the broadcasting is 
concerned, he must consult with the Canadian Radio-Television 
Commission. He is also required to undertake, sponsor, promote 
Or assist in research relating to radiocommunication and 
encourage the development and more efficient operation of 
radiocommunication, for the purpose of improving the efficiency 
of radiocommunication services in the public interest. (section 


8). 


The Governor in Council is given the power to prescribe 
a tariff of fees for licences and for examination for radio 
Operators! certificates. He may make regulations prohibiting or 
regulating the sale or use of equipment liable to cause radio 
interference, and the offering for sale of broadcasting receiving 
apparatus that does not comply with technical requirements 
estaklished by the Minister. This latter provision had for its 
initial purpose, and has been so applied, to require television 
sets to be fitted for “reception of U.HeE. as wellivas  V.Her. 


channels. The Governor in Council also may make regulations 
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respecting the qualifications of persons to whom licences May be 
issued or who may be employed as operators of radio stations, and 
for the censorship or controlling of radio messages in the cases 


of war or other emergency. (section 6). 


Her Majesty may, at any time, take possession of any 
radio station and of all things necessary to the working of the 
Station, and require the exclusive service of the Operators and 
other persons employed in working the same. It is provided that 
where the Minister and the person owning or controlling the 
Station cannot agree as to the compensation to be paid, the 
Minister shall refer the matter to the Exchequer Court (now the 


peaderal Court) for adjudication. (section 12). 


The Act prohibits any person from 


(a) knowingly transmitting or causing to be transmitted any 
false or fraudulent signal or message or interfering 


with or obstructing any radiocommunication; or 


(ob) divulging or making use of a radiocommunication other 
than that transmitted by a broadcasting undertaking 


except as provided by regulation. 
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Under this Act, the Minister of Communications has 


responsibilities in relation to telegraphs and telephones. 


The Canadian Transport Commission, established under the 
National Transportation Act is given certain regulatory powers in 
respect of telegraphs and telephones. 

The Commission has full jurisdiction to inquire into, 
hear and determine any application by or on behalf of any party 
interested complaining that any company or person has failed to 
do any act, matter or thing required to be done, or has done any 
act, matter or thing contrary to the Act, or the Special Act or 
any regulation, order, or direction or requesting the Commission 
to make any order, or give any direction, leave, sanction or 
approval it is authorized to make or give, or with respect to any 
matter, act or thing, that by the Act, or the Special Act, is 


prohibited, sanctioned or required to be done. 


The Commission may order and require any company or 
person to do forthwith any act, matter or thing that such company 
Or person is required to do under this Act, or the Special Act 
and may forbid the doing of any act, matter or thing contrary to 
this Act or the Special Act; and for the purposes of the Act the 
Commissicn has full jurisdiction to hear and determine all 


matters whether of law or of fact. The Commission in the 
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exercise or its jurisdiction, has all such powers, rights and 


privileges as are vested in a superior court. 


The Commission may make orders and regulations 


a) with respect to any matter, act or thing that by this 
Act or the Special Act is sanctioned, required to be 


done, or prohibited; 


b) Generally Tox carrying this Act into effect: and 


Cc) for exercising any jurisdiction conferred on the 
Commission by any other Act of the Parliament of Canada 


(for example, the Telegraphs Act). 


Any such orders or regulations may be made to apply to all cases 
or tO any particular case and the Commission may exempt any 
railway or works from the operation of any such order or 


regulation. 


The Commission may of its own motion, or shall, upon the 
request of the Minister, inquire into, hear and determine any 
Mecoer Or thing that, under this Act, it may inquire into, hear 
Or determine upon application or complaint. The Governor in 
Council may refer to the Commission for a report, or other action 


any question, matter or thing arising, or required to be done 
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under this Act or the Special Act, or any other Act of the 


Parliament of Canada. 


The Commission may of its own motion, upon the 
application of any farty, or at the request of the Governor sig 
Council state a case in writing for the opinion of the Supreme 
Court of Canada upon a question that in the opinion of the 
Commission is a question of law or jurisdiction of the 


Commission. 


The finding cr determination of the Commission upon any 
question of fact within its) jurisdiction | iis binding and 


conclusive. 


Decisions and orders of the Commission may be made 
rules, orders or decrees, of the Exchequer Court (now the Federal 
Court), or Of any superior court of any province and shall be 
enforced in like manner as any rule, order or decree of such 


Court. 


The following provisions are made for review or appeal 


from any order or decision of the Commission: 


a) the Commission may, review, rescind, change, alter or 
vary its orders or decisions or rehear any application 


before deciding it, 
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b) the Governor in Council may vary or rescind any order, 
decision, rule or regulation of the Commission; and any 
order that the Governor in Council may make in respect 
thereto is binding upon the Commission and upon all 


parties, 


Cc) an appeal lies from the Commission to the Supreme Court 
of Canada, upon a question of law, ora question of 
jurisdiction upon leave therefor being obtained from a 
judge of the Supreme Court. The Court may draw all such 
inferences as are not inconsistent with the facts 
expressly found by the Commission, and are necessary for 
determining the question of jurisdiction or law. The 
Commission shall make an order in accordance with the 


Opinicn rendered by the Court. 


dq) Save as above, every decision or order of the Commission 
is final; and no order, decision or proceeding of the 
Commission shall be questioned or reviewed, restrained 
O©reremovedsby prohibitbion,. injunction,» «certiorari, or 


any other process or proceeding in any court. 


The Commission may appoint or direct any person to make 
an inquiry and report upon any application, complaint or dispute 
pending before the Commission, or upon any matter or thing over 
which the Commission has jurisdiction under this Act or the 


Special Act. 
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The Minister may, with the approval of the Governor in 
Council appcint and direct any person to inguire into and report 
upon any matter or thing which the Minister is authorized to deal 


with under this Act or the Special Act. 


This Act, in so far as it relates to telegraph and 


telephone, applies to 


a) railway companies within the legislative authority of 
the Parliament of Canada, authorized to construct and 
operate a telegraph or telephone system or line, and to 


charge telegraph and telephone tolls; 


b) telegraph and telephone companies within the legislative 
authority of the Parliament of Canada having power to 
construct or operate a telegraph or telephone system or 
line and to charge telegraph or telephone COLE 


(section 320). 


In reference to paragraph a) above, the Act provides 
generally that a railway company may, as incidental to its 
undertaking, construct and operate telegraph and telephone lines 
upon its railway for the purpose of its undertaking; and such 
companies may enter into contracts with any other company having 
telegraph or telephone powers, for the purpose of exchanging and 


transmitting messages, or connecting its lines wath the’ lines -of 
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the other company or leasing its lines to the latter. (section 


PATS 


In respect of railway companies, the Act fore 
provides that where the Special Act provides for such companies 
to transmit telegraph and telephone messages for the public and 
collect tolls therefor, they may subject to the ACE CONS CiEiet 
and operate telegraph and telephone lines upon its railway, 
BeeavlishesOrlices and collect “tolls, and may enter into 
agreements with any companies having telegraph and telephone 
powers and connect its lines with the lines of, or lease its own 


Pines to, any such company. (section 314). 


The Act provides in respect of the telegraphic business 
of railway companies that Part II of the Télegraphs Act shall 
apply but notwithstanding anything in the Telegraphs Act, such 
company shall nct construct or operate any line along any highway 
Or public place without first obtaining the consent of the 


municipality having jurisdiction. (sections 314 and 315). 


Any company empowered by Special Act or other authority 
of the Parliament of Canada to construct, operate and maintain 
telegraph and telephone lines may break up and Oren any highway, 
Square or other public place subject to prescribed conditions. 
The Commission may determine the height at which such companies 
Shall affix and maintain any wires. The consent of the 


municipality having jurisdiction shall be obtained for the 
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construction of any telegraph or telephone line upon, along, 
across or under any highway, square or public place. Where such 
consent of the municipality can not be obtained on terms 
Satisfactory to the company, —«the’™tatter “May apply to tue 
Commissicn to determine the question. The Commission may deny 
the application, change or fix the route of such lines and may by 
order impose such terms and conditions as it deems expedient 


under which the company may construct its lines. 


The Commission has the authority to order that the 
company place its wires underground in any municipality, such 
order being made by the Commission jointly with a provincial 
commission, public utilities or other board having jurisdiction 
to make such an order in respect of a line within the legislative 


authority of the province. 


Telegraph and telephone tolls to be charged by the 
company and all charges for leasing or using the telegraphs or 
telephones of the company are subject to the approval of the 
Commission and may be revised by the Commission. Recent 
amendments to the Act require Commission approval of charges for 
private wire services, including such services as teleprinter and 


data transmission. 


The Company is required to file with the Commission the 


tariffs of tolls to be charged and the company shall not charge 
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any tcll in respect of which there is default in such Pei ing.or 


which is disallowed by the Commission. 


The Commission may, upon application, deal with 
questions of unreasonableness or unjust discrimination in respect 
of telephone EOLIS and where it considers tolls to be 
unreasonable or unjust may require the company to. substitute 


tolls satisfactory to the Commission. 


The Commission may order the company to permit another 
telephone system to use the company's telephone system by 
connecting the one telephone system with the other for the 
purpose of obtaining direct communication between telephones and 
telephone exchanges on the one system or line and telephones and 
telephone exchanges on the other system or line. Whether such 
connecticn or communication is provided for by agreement of the 
parties or by order of the Commission, the provisions of the Act 


With respect to joint tariffs shall apply. 


All contracts, agreements and arrangements between the 
company and any other company, or any province, municipality or 
corporation having authority to construct and operate a telegraph 
Or telephone system or line, for the interchange of traffic or 
for the division of tolls, are subject to the approval of the 
Commission, and shall be approved by the Commission before such 


contract, agreement or arrangement has any force or effect. 
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All telegraph and telephone tolls shall be just and 
reasonable and a company in respect of such tolls (or any 
services or facilities provided by the company as a telegraph or 
telephone company) shall not make any unjust discrimination make 
or give any undue or unreasonable preference or advantage to any 
particular person or description of traffic or subject any 
particular perscn or description of traffic to any undue or 


unreascnable prejudice or disadvantage. (section 321). 


The Commission may determine as a question of fact 
whether the above requirements respecting tolls have been 
complied with and may suspend or disallow such tolls or any 
portion thereof or substitute a tariff satisfactory to the 


Commission in a case of non-compliance. (section 321). 


The Commission has a general power to make orders with 
respect to all matters relating to traffic, tolls and tariffs. 
Traffic means the transmission of and other dealings with 


telegraphic and telephonic messages. (section 321). 


The Governor in Council may require a railway, telegraph 
or telephone company to place at the exclusive use of the 
Government of Canada any electric telegraph and telephone lines 
and any apparatus and operators which it has; and such company is 
entitled to receive reasonable compensation for such services. 


(section 323). 
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Every railway, telegraph and telephone company shall 
Submit annual returns, as required by the Commission of its 
assets, liabilities, Capitalization, revenue, working 
expenditures and traffic. Accounts to be kept for this purposé 


Shall ke as prescribed by the Commission. (SECELONN325)% 


The Commission may also require any railway, telegraph 
Or telephone company to furnish written statements showing the 
assets and liabilities of the company, the amount of stock 
outstanding, the consideration received for such Stock, ) “gross 
earnings and expenditures and other information of a financial 


nature. (Sectione3 35) 
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c) ‘The Telegraphs Act 


THiS Act!) is “divided into,four Parcs: 


Under Part I, telegraph operators and other persons 
employed in connection with any telegraph line wholly or partly 
under the control of the Government of Canada where they may have 
the opportunity of becoming acquainted with information related 
to matters of State or any other information are required to 
subscribe to a Declaration of Secrecy in the form set out in the 


Schedule to the Act. 


Part It of the Act, relating co land line telegragn, 
applies to telegraph companies incorporated under the federal 
Companies Act, now the Canada Corporations Act, and therefore 
would net ordinarily apply to railway, telegraph and telephone 
companies that are incorporated by Special Act of Parliament. 
However in the Railway Act, provision is made under which Part II 
of the Telegraphs Act, to the extent that it is not inconsistent 
with the fprovisions of the Railway Act, does apply to railway 
cempanies. It is also noted that the Canada Corporations Act, in 
section 5, specifically excludes the construction and working of 
telegraph lines from the objects and purposes of a company 


incorporated under that Act. 


Authority is given under Part II for a company to 


construct lines of telegraph, authorized in its charter, upon 
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public roads and highways, or across or under navigable waters 
Within Canada subject to provisions respecting the manner of 


construction. 


Provision is made respecting the transmission of 
messages, requiring that the company shall transmit all messages 
in the order in which they are received but giving preference to 


government messages. 


Her Majesty may assume possession of any telegraph line 
temporarily, or expropriate the line and all property thereof. 
Where a difference arises as to the compensation to be made 
provision is made for three arbitrators to be appointed and the 


award of any two arbitrators is final. 


Part TIt of this Act deals with inter-provincial 
submarine cables. It applies to companies authorized to 
construct and maintain such submarine cables in waters that are 


within the jurisdiction of Canada. 


Authority is granted to such a company to expropriate 
land for its purposes. PoWers aS) to entry and acquisition of 
land is to be exercised under the provisicns of the Railway Act 


for that purpose. 


A company may exercise its powers only after its plans 


have been submitted to and approved by the Governor in Council. 
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The placement of any telegraphic wire, cable or work 
connected therewith in, under, upon, over, along or across any 
gulf, bay or branch of the sea, or any tidal water, or the shore 
or ked thereof respectively is subject to the consent of all 
persons having any right of property, or any power, jurisdiction 
Or authority in, over or relating to the same, that may be 
affected or be liable to be affected by the exercise of powers of 


the company. (section 23). 


For the purpose of the above-mentioned provision of 
section 23, provisions are made in sections 24 to 29 under which 
such construction is subject to the approval of the Minister of 


Communications. 


Provisions are included respecting the transmission of 
messages, and the approval of the Canadian Transport Commission 
is required for the rates to be charged by the company. As in 
Part II, messages are required to be transmitted in the order in 
which they are received but preference shall be given to 


government messages. (sections 31-34). 


Companies incorporated under the law of Great Britain to 
establish and maintain telegraphic communication in, upon, under 
Or across any gulf, bay or branch of any sea or tidal water 
within the jurisdiction of Canada, may obtain a Canadian charter 
by letters patent granted by the Governor in Council. The 


granting of such a charter to a company having an exclusive 
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privilege in respect of cable landings is subject to FeCciprocity 
being granted to any and each of the companies to which Part III. 


of the Act arrlies. 


Part IV of the Act provides for the licensing of 
external submarine cables. External submarine cable is defined 
as a telecommunication service by submarine cable between any 
place in Canada and any place outside Canada or between places 
outside Canada through Canada, but does not include any service 
by a submarine cable wholly under fresh water; and the expression 
"telecommunication" has the same meaning as it has in the Radio 
Act. Telecommunication as defined in the Radio Act, means any 
transmission, emission or reception of signs, signals, Wraeeiig, 
images or scunds, or intelligence of any nature by wire, radio, 


visual or other electromagnetic system. 


The provisions of this Part are very broad. It provides 
generally that a licence is required to operate an external 
Submarine cable, or to construct, alter, maintain or operate any 
works or facilities for the purpose of operating an external 


submarine cable. 


With the exception of the provision of penalties, the 
Act leaves the administration and enforcement of the licensing 
requirement to be provided by regulations which may be made by 


the Governor in Council. 
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The Governor in Council may make regulations providing 
for the issue of licences, respecting applications for licences, 
prescribing the duration, terms and conditions and fees to be 
paid, for cancellation, or suspension of licences and generally 
for carrying out the puposes and provisions of Part IV of the 


Act. 


Under section 4 of the Department of Communications Act 
R.S.C. 1970, c. C-24, the Minister of Communications is charged 


with the administration of this Act. 
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ad) Telesat Canada Act 
Under this Act a company with share capital is 
inccrporated as "Telesat Canada". The company is not an agent of 


Her Majesty or a Crown corporation. 


The objects of the company are to establish satellite 
telecommunicaticn systems, providing on a commercial basis 
telecommunication services between locations in Canada. The 
objects of the company may be extended by letters patent to 
include any objects other than broadcasting for which a company 


may be incorporated under the Canada Corporations Act. 


The company is empowered, among other things, to design, 
construct, operate and maintain satellite telecommunication 
Systems; to negotiate, under the direction of the Minister, 
Suitable arrangements for the launching of satellites; enter into 
contracts for the provision of services by satellites between 
locations in Canada; and to do all such things as are incidental 
or conducive to the attainment of the objects and the exercise of 


the rowers of the company. 


The Minister has a thirty-day delaying power before the 
company may issue a request or accept a proposal for the 
construction of a satellite or earth station. This was 


intrcduced to ensure the required degree of Canadian content. 
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The company is not permitted, except under the direction 
of the Minister, to negotiate or enter into any agreement with a 
foreign state or representatives thereof or a corporation that is 
an agent of a foreign state; the company shall at the request of 
the Minister assist in any negotiations by or on behalf of 


Canada. 


Authorized capital of the company shall consist of ten 
million common shares and five million preferred shares. Shares 
shall be issued to Her Majesty in right of Canada, approved 
telecommunications common carriers, and persons who fulfil 
statutory conditions; the proportion of shares to be issued in 
each category is determined by the Board of Directors with the 


approval of the Governor in Council. 


The affairs of the company shall be managed by a Board 
of Directors consisting of seven members. So long as all of the 
outstanding common shares are held by Her Majesty in right of 
Canada or corporations that are agents of Her Majesty in right of 
Canada, the Board of Directors shall be appointed by the Governor 
Die COUnC il, Two members sc appointed shall be from the public 


service cf Canada. 


Otherwise, the Act provides for some of the directors to 
be elected and the others to be appointed by the Governor in 


Council; two appointees to be members of the public service of 
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Canada. Only persons who are Canadian citizens ordinarily 


resident in Canada are qualified for election as directors. 


The first president shall be designated by the Governor 
in Ccuncil, to hold office until the Board of Directors take 
office, after which the Board shall with the approval of the 
Governor in Council annually elect a President from among its 


members. 


The Company is required to keep in Canada a register of 
share-holders and one or more registers of transfers and 
transmission of shares. Provisions are included prescribing the 
procedure to be followed for accepting a subscription for common 
Shares by any person as a person who fulfils the statutory 


conditions and for allowing any transfer of such shares. 


The transfer of common shares of the company that were 
issued to Her Majesty in right of Canada or an approved 
telecommunications common carrier is not valid unless entered in 
a register of transfers. Such transfers may not be registered 


unless the transfer of shares 


(a) held by Her Majesty in right of Canada is to a 
corporation declared by statute to be an agent of Her 


Majesty in right of Canada; and 
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(b) held by an approved telecommunications common carrier is 
to another approved telecommunications common carrier 


and has been approved by the Governor in Council. 


Provision is also made for the Board of Directors, with the 
approval of the Governor in Council, to authorize, by by-law, an 
approved telecommunications common carrier to transfer common 
shares of the company to persons who fulfil the statutory 


conditions. 


Subject to the charter of the company and any by-law 
that may be enacted for fixing the number of directors and those 
to ke elected and appointed, each issued and allotted common 
share of the company carries voting rights and entitles the 
Shareholder to one vote for each share held by him. For the 
purpose of election of directors of the company Her Majesty in 
right of Canada and any corporation that is declared by statute 
tc ke an agent of Her Majesty may not exercise voting rights. 


Preferred shares of the company carry no voting rights. 


Statutory conditions are prescribed in respect of the 
acquisition and holding of common shares by persons other than 
Her Majesty in right of Canada, corporations declared by statute 
to be agents of Her Majesty in right of Canada, and approved 


telecommunications common carriers. 
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The statutory conditions referred to include the 


following: 


1) 


2) 


3) 


Such persons who are non-residents shall not hold more 
than 20 per cent of the outstanding common shares of the 
company, and a resident shall not hold common shares for 


the use or benefit of a non-resident. 


No common shares of the company shall be subscribed for, 
purchased or held in the name or right of or for the use 


Or benefit of 


a) a director Or officer of an approved 


telecommunications common carrier; 


b) a corporation associated with an approved 


telecommunications common carrier; or 


c) the government of a foreign state or an agent 


thereof. 


The number of common shares of the company held in the 
name or right of or for the use or benefit of a person 
or Her Majesty in right of any province together with 
the number of such shares held in the name or right of 


or for the use or benefit of 
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a) each shareholder associated with that person or Her 


Majesty in right of that province; and 


b) each person who would be deemed under the statutory 
conditions to be associated with that ferson or Her 
Majesty in right of that province if each of such 
persons and that person or Her Majesty in right of 
that province were shareholders may not exceed two 
and one-half per cent of the outstanding common 


shares of the company. 


Provision is made for the company to expropriate lands 
for the purpose of carrying out its objects subject to the 


provisions of the Expropriation Act and other. provisions. 


The Minister of Finance is authorized, subject to the 
approval of the Governor in'Council,:to subscribe for, acquire 
and hold common and preferred shares of the company for the 


Government of Canada. 


The aggregate amount that the Government of Canada and 
ccrporations declared by statute to be agents of Her Majesty in 
right of Canada may at any time have invested in the company 


shall not exceed 30 millicn dollars. 
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Authority is given to the Minister of Finance to _ lend 
money to the company. The aggregate amounts of loans made to the 


company shall not exceed 40 million dollars. 
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e) The Broadcasting Act 


This Act enunciates a broadcasting policy for Canada 
under which there shall be a single Canadian broadcasting system, 
comprising public and private elements, which is to be 
effectively owned and controlled by Canadians. They publ 
element, a corporation established by Parliament is to provide a 
national broadcasting service that is predominantly Canadian in 
content and character. The Canadian broadcasting system is to be 
regulated and supervised by a Single independent public 


authority. 


As defined in the Act, "“broadcasting" means any 
radiocommunication in which the transmissions are intended for 
direct reception by the general public. Radiocommunication is 


alsc defined in the Act, as set out in the Radio Act. 


A commission is established, to be known as the Canadian 
Radio-Television Commission (CRTC) consisting of five full-time 
members and ten part-time members to be appointed by the Governor 
in Council. The objects of the Commission, subject to the Radio 
Act and directions by the Governor in Council, are the regulation 
and supervision of all aspects of the Canadian broadcasting 
System with a view to implementing the statutory broadcasting 


policy. 
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NO person may Carry on a broadcasting undertaking unless 
he is the holder of a broadcasting licence issued under the Act. 
A broadcasting undertaking as defined in the Act, includes a 
broadcasting transmitting undertaking, a broadcasting receiving 
undertaking and a network operation, located in whole or in part 


Within Canada or on a ship or aircraft registered in Canada. 


The Commission is given the power, on the recommendation 
of the Executive Committee, to prescribe classes of broadcasting 
licences and tc make regulations applicable to all persons 
holding broadcasting licences of one or more classes. Such 
regulaticns may relate to programming, advertising, the time to 
be reserved for network programs, conditions for operation as 
part of a network, fixing the schedule of licence fees subject to 
the approval of the Treasury Board, and submission of information 
regarding programs and financial affairs. The Commission is also 
empowered to revoke any broadcasting licence other than one 


issued tc the C.B.C. 


An Executive Committee, consisting of the Chairman, 
Vice-Chairman and three other full-time members of the Commission 
exercises certain powers, which shall be deemed acts of the 
Commission. The Executive Committee may (after consultation with 
the part-time members in attendance at a meeting of the 
Commission) issue broadcasting licences for terms not exceeding 
five years subject to conditions related to the circumstances of 


the licensee. The Executive Committee may also amend licences 
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upon application by a licensee, issue renewals of licences, 
suspend a licence other than that issued to the C.B.C. and exempt 


broadcasting receiving undertakings from licensing. 


Ree es Hae ee is required to hold a public hearing in 
connection with the issue of a new licence or where the 
revocation or suspension of a licence is under consideration. 
The Commission shall hold a public hearing if the Executive 
Committee is satisfied that it is in the public interest, in 
respect of the amendment of a licence, the issue cf a licence for 
a temporary network Operation, or a complaint. A public hearing 
may also be required in connection with the renewal of a licence 


ox where the Commission deems it to be desirable. 


The Commission is required to publish in the Canada 
Gazette any proposed regulation or amendment to a regulation and 
afford licensees and other interested persons a reasonable 
Opportunity to make representations in that respect. The 
Commission is also required to give notice in the Canada Gazette 
of applications received by it, the issue, amendment or renewal 
of a licence, or of a public hearing; and a copy of such a notice 


Shall also be published in newspapers serving the area concerned. 


In the issue, amendment or renewal of a licence, the 
Commission is subject to directions which may be issued by the 
Governor in Council respecting the maximum number of channels for 


use in a geographical area, reservation of channels for the use 
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OREChesCeBeChunOr 8LOr. Special. purposes,» ana the. .classes of 
applicants. to whom licences may not be issued. The issue, 
amendment or renewal of a licence by the Commission is also 
subject to the applicant satisfying the requirements of the Radio 
Act and regulations, and requires a technical construction and 
operating certificate issued to the applicant by the Minister of 
Communications. A broadcasting licence has no force or effect 
where a technical construction and operating certificate that 


applies is suspended or revoked. 


Provision is also included under which the Governor in 
Ccuncil may set aside the issue, amendment or renewal of a 
licence by the Commission or order that the Commission reconsider 
the matter at a public hearing, where in the opinion of the 
Governor in Council, the Commission failed to consider certain 
details. Upon such a reference back, the Commission may rescind 
the issue of the licence and issue it to a different person, 
rescind the amendment or renewal, or confirm its original 
decision with or without change. Where the Commission so 
ccnfirms its original decision, the Governor in Council may by 


order set it aside within 60 days after such confirmation. 


An appeal lies from a decision or order of the 
Commission to the Supreme Court of Canada upon a guestion of law, 
Or a question of jurisdiction upon leave therefor from the 
Supreme Court. Subject to limitations, the Federal Court of 


Canada has exclusive original jurisdiction to hear and determine 
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every application for a writ of certiorari, prohibition or 
mandamus or for an injunction relative to any decision or order 


of the Commission or any proceedings before the Commission. 


A corporation to be known as the Canadian Broadcasting 
Ccrporation is continued for the purpose of providing the 
national broadcasting service, in accordance with any licence or 
licences issued to it by the Commission and subject to applicable 
regulations cf the Commission. Among other things, it has the 
power to establish, equip, maintain and operate broadcasting 
undertakings; make agreements with other licensees for the 
broadcasting of prcgrams; originate programs; acquire 
broadcasting undertakings by lease or purchase; and, subject to 
the approval of the Governor in Council, acquire, hold and 
dispose of shares of capital stock of any company Or corporation 
authorized to carry on any business that is incidental or 


conducive to the attainment of the objects of the Corporation. 


The Corporation is an Agent of Her Majesty except as to 
the employment of staff, and its powers under this Act may be 
exercised only as an Agent of Her Majesty. Property acquired by 


the Corporation is the property of Her Majesty. 


The Corporation is empowered to purchase, lease or 
otherwise acquire real or personal property for carrying out its 


okjects. It may also expropriate land for Carrying out’ its 
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objects, subject to the Expropriation Act except as otherwise 


provided in the Act. 
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This Act includes provisions under which radio apparatus 
is required to ke carried by ships, and regulated, for the 
purpose of safety and navigation, the responsible Minister being 
the Minister of Transport. Authority respecting the licensing of 
radio stations on board ships and regulation in respect of 
matters other than safety and navigation are exercised by the 


Minister of Communications under the Radio Act. 


The provisions relating to safety may be divided as 
follows; 1) those applying to ships engaged on international 
voyages, implementing the Safety of Life at Sea Conventions; and 
2) those applying to ships engaged on voyages on the sea coasts 
of Canada, the St. Lawrence River and the Great Lakes. (section 


401). 


Under provisions of the first type, Safety Conventicn 
Ships that are passenger ships, cargo ships of 1,600 gross 
tonnage or more, and nuclear ships are required tc be fitted with 
radiotelegraph stations. Cargo ships having a gross tonnage of 
300 tons or more and less than 1,600 tons are required to be 
fitted with either radiotelephone or radiotelegraph stations. 
Under the other provisions, domestic voyage ships classed as 
passenger ships, and cargo ships of 5,000 gross tonnage or more, 
are required to be fitted with radiotelegraph stations; other 


ships of 500 gross tonnage and less than 5,000 tons are required 
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tc carry radiotelephone stations under such regulations as may be 


made by the Governor in Council. (section 401). 


Provision is made whereby the Governor in Council may by 
regulaticn grant exemptions from the above-mentioned 
requirements. The Governor in Council is empowered to prescribe, 
by regulation the ship radio stations to be fitted on Canadian 
ships, and on ships other than Canadian ships while navigating in 


Canadian waters. (section 403). 


ThHemACG esDrovVidesm forme thes Sinspection, » of ship. iradio 
stations by radio inspectors appointed by the Minister of 
Transport, and prescrikes classes of certificates that shall be 
carried by ships before proceeding to sea, certifying that the 
ship complies with the Act and regulations relating to radio, 
including an exemption certificate in respect of any exemption 


granted to the ship. (sections 406-410). 


The Governor in Council, in addition to the regulations 
referred to requiring ships to be fitted with radio stations, is 
empowered to make regulations delaying the application of the 
Safety Convention in respect of radio requirements, and to impose 
a fine for violaticn of regulations made by the Minister of 


Transport. (section 403). 


The Minister of Transport is empowered to make 


regulations for the purpose of safety and navigation, prescribing 


oe 


the requirements to be complied with by ship radio stations 
required to be fitted by the Act or by Governor in Council 
regulaticn, watches to be kept and the certificates to be held by 
operators, for the inspection of ship station, how ship stations 
shall be operated while within Canadian jurisdiction, and 


prescribing radio log requirements. 


The Act places the operation of the radio station on any 
vessel under the control of the master of the vessel, and gives 
the master authority to censor radio messages. RO Crovisz0n eis 
included prohikiting radio messages from being divulged or used 
except under specified conditions such as divulging to a 
competent legal tribunal or as may be necessary in forwarding a 


message to its destination. 


The master of a ship is required to transmit information 
concerning dangers to navigaticn to all ships and to authorities 


on shore. 
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g) Canadian Overseas Telecommunication Corporation Act 


In this Act "telecommunication" is defined as_ any 


transmission, emission or reception of signs, signals, writing, 


images or sounds or intelligence of any nature by wire, radio, 


visual or other electromagnetic system. (section 2) 


(a) 


(b) 


(Cc) 


(d) 


A corporation is established, and empowered 


to establish, maintain and operate in Canada and 
elsewhere external telecommunication services for the 


conduct of public communications; 


to carry on the business of public communications by 
cable, radiotelegraph, radiotelephone or any other means 


of telecommunication between Canada and any other place; 


to make use of all developments in cable and radio 
transmission or reception for external telecommunication 


purposes as related to public communication services; 


to conduct investigations and researches with the object 
of improving the efficiency of telecommunication 


services generally; and 
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(e) to co-ordinate Canada's external telecommunication 
services with the telecommunication services of other 


nations. (section 7). 


The corporation is subject to directions of the Governor 
in Council or the Minister with respect to the exercise of its 


powers. (section 3(9). 


The corporation is for all purposes of this Act an agent 
of Her Majesty and its power may be exercised only as an agent of 
Her Majesty. All property acquired or held by the Ccrporation is 


the property of Her majesty. (section 8). 


The corporation may do such things for or conducive to 
the attainment of its purposes; and may carry on its business in 
Canada and outside cf Canada. The corporation may buy sell, 
lease, contract, acquire, hold and dispose of real and personal 
property and enter into agreements and arrangements with any 
government, corporation, board, person or other body operating 
communication services for the interchange of messages, pooling 
of interests, division of tolls and revenues, sharing of expenses 
and generally in furtherance of the business of the Corporation. 


(section 9.(1)). 


The amount that may be expended by the corporation under 
any agreement or lease, the value of any real or _ personal 


property that it may acquire or dispose of, is subject to the 
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limits prescriked by regulation by the Governor in Council, and 
any amount in: excess of. such limits must be approved by the 


Governor in Council. (section 9.(2)). 


The corporation was given power to acguire property of 
the Canadian Marconi Company and Cable and Wireless Limited. As 
this purpose has been accomplished, the new revised statute 


contains no reference to this power. 


The corporation may expropriate land for its purposes, 
and the Expropriation Act except, as otherwise provided in this 
Act, applies to the taking, acquisition or abandonment of lands 


expropriated by the corporation. (section 11). 


For the purpose of financing its operations the 
corporation, may be paid by the Minister of Finance, amounts not 
exceeding Four and one-half million dollars from unappropriated 
moneys in the Consolidated Revenue Fund, and moneys appropriated 
by Parliament for the capital purposes of the Corporation. 
Interest on such monies shall be paid by the corporation. 


(section 12). 


The accounts of the corporation shall be audited by the 


Auditor General. (section 16). 


The 
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corporation ‘1s’? subjecte to~w the Radic Actsanders 


deemed to be a company within the meaning of Part III of the 


Telegraphs Act. (section 18). 


h) Special Acts of Incorporation 


i) 


ii) 


Lid) 


iv) 


Canadian National Railways Act 

An Act respecting the Canadian Pacific Railway 
Company, 44 Vict. c-i1. 

Act of Incorporation of Bell Canada. 

Act “ol “incorporation * ck = lhe? “brictisn Columbia 


Telephone Company. 
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Appendix 2 List of Provincial Telecommunication Acts 


BRITISH COLUMBIA 


Legislation: 


In British Columbia authority is exercised over 


telephone, telegraph and communication systems under 


(a) 


(b) 


(Cc) 


(d) 


Systems: 


(a) 


(b) 


CheprublicwUPiilttieseActe eR. Sab. C.m 1960). C2. 323% 


The sRad dl WavecACt pho. <Cep OO, Cr 329» 


The Rural Telephone Act, R.S.B.C. 1960, c.343. 


TNesMUnTC1pDalwACt, R.o.1b.C. 9 1960, Ci. 255, 


public 


A telegraph or telephone system constructed and operated 


as a public utility pursuant to authority granted by the 


Public Utilities Commission. 


A telegraph or telephone system operated by a 


railway 


company with the approval of the Minister of Commercial 


Transport. 


ALBERTA 


Legislation: 


In Alberta authority is exercised over telecommunications 


Systems under 


(a) The Alberta Government Telephones Act R.S.A. 1970 c.12. 


(b) The Municipal Telephone Act, R.S.A. 1955 c.218. 


(c) The Rural Mutual Telephone Companies Act, R.S.A. 1955 


CUZ Z. 


(a4) The Rural Telephones Revolving Fund Act, Stats. of Alta. 


1957, c.84. 


(e) The Water, Gas, Electric and Telephone Companies Act 


R.S.As 1970,7¢C. 3807. 


(£) The Public Utilities Board Act, R.S.A. 1970, c.302. 


(g) The Municipal Government Act, R.S.A. 1970, c.246. 


(hy ‘The Railway Act; R. S.A. 10 508c.2/0. 
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Telephone Systems: 


(a) The telecommunications system operated by the Alberta 


Government Telephones Commission. 


(b) A municipal telephone system operated by a 


municipality. 


(Cc) A rural telephone system operated by a rural mutual 


telephone company incorporated under the Companies Act. 


Regulatory Bodies: 


(a) The Alberta Government Telephones Commission with the 


Minister of Telephones as Chairman. 


(b) The Minister of Telephones under the Rural Mutual 
Telephones Act who may make regulations as to the 
manner in which a company may exercise any of the powers 


covered by that Act. 


(c) The Minister of Telephones under the Municipal Telephones 
Act to whom all municipalities other than a city must 


submit their proposals. 


(d) The Minister of Highways where construction or cuttings 


are involved in any areas outside a city, town, village 
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or Organized municipality. 


(e) The Public Utilities Board which is empowered to enquire 
into the merit of any application and the financial 


affairs and status of any company or local authority. 


Legislation: 
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SASKATCHEWAN 


In Saskatchewan authority is exercised over 


telecommunication systems under 


(a) 


(b) 


(Cc) 


(d) 


(2) 


The Saskatchewan Telecommunications Act, R.S.S. 


TIG5ucCeub es 


The Telephone Department Act, R.S.S. 1965 c.36. 


The Rural Telephone Act, R.S.S. 1965, c.161. 


The Public Utilities Easements Act, R.S.S. 1965, 


Conic. 


The Saskatchewan Railway Act, R.S.S. 19657, CC. 134. 


Telecommunication Systems: 


(a) 


The Telecommunications system operated by 
Saskatchewan Telecommunications (abbreviated name: 
"Sask Tel"), including the "“oublic telephone 


system" as defined in The Telephone Department Act. 


(b) 


(c) 
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“private telephone system", a telephone system 
which under the law of the province any person who 
has been authorized to construct, control or 


operate in Saskatchewan. 


"rural telephone system", a telephone system owned, 
controlled and operated by a company under The 


Rural Telephone Act. 


Regulatory Bodies: 


(a) 


(b) 


(Cc) 


The Minister of Telephones, under The Telephone 
Department Act, who is vested with supervisory and 
regulatory powers over rural and private telephone 


systems. 


Saskatchewan Telecommunications which, as well as 
functioning to provide a telecommunication service, 
may exercise powers delegated to it by the Minister 
of Telephones under The Telephone Department Act in 


respect of rural or private telephone systems. 


The Lieutenant Governor in Council, under the 
Saskatchewan Telecommunications Act and The Rural 


Telephone Act. 


{d) 


(e) 


a 


The Minister of Telephones, under The Rural 
Telephone Act, has specific powers in respect of 
Organizing and supervising the operation of rural 


telephone companies. 


The Minister of Highways and Transportation under 


the Saskatchewan Railway Act. 
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MANITOBA 


In Manitoba, authority is exercised over public 


telephone, telegraph or other communication systems under 


(a) The Manitoba Telephone Act, R.S.M. 1970, c. T4O. 


(b) The Department of Public Utilities Act, R.S.M. 


1970, Cane 290. 


(c) The Public Utilities Board Act, R.S.M. 1970, c. 
P280. 
(a) The Municipal Act, c. M225. of the Continuing 


Consolidation of the Statutes of Manitoba, Stats. 


of Man. 197077 cat00. 


Systems: 


(a) The Manitoba Telephone System. 


(b) A telephone system operated by a municipality. 
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Regulatory Bodies: 
(a) The Minister of Public Utilities whose 


(b) 


responsibilites include the administration of the 
Public Utilities Board Act and the Manitoba 


Telephone Act. 


The Public Utilities Board, established under the 


Public Utilities Board Act. 


SQ jee 


OCNTARIO 


Legislation 


In Ontario, authority is exercised over public telephone 


and telegraph and other communications, under 


(a) The Telephone Act R.S.O. 1960 c.394. 


(b) The Public Utilities Act, R.S.O. 1960 c.335, 


Parts III, IV and VII. 


(c) The Public Utilities Corporation Act, R.S.O. 1960 


c. 336. 


(4) The Ontario Northland Transportation Commission 


Act, Reo. crs 1960, CrZ216i 


(e) The Ontario Telephone Development Corporation Act, 


RaSs0. 1960 c.9 280. 


(f) The Railways Act, R.S.0. 91950°ce 3d17 section 131. 


{g) The Municipal Act, R.S.O. 1960 c. 249, section 


37959 (1)% paras fro aloes 


ae co 


(h) An Act Respecting the City of Ottawa, Stats. of Ont. 


Ueto feic. iA 


Requlatory Bodies 


(a) The Ontario Telephone Services Commission, pursuant 


to the Telephone Act. 


(b) The Ontario Municipal Board respecting telephone 


Systems operated by municipalities. 


(Cc) The Lieutenant Governor in Council, under the Public 
Utilities Corporation Act, respecting companies 
Operating telephone systems being amalgamated with or 


controlled by a federal undertaking. 


(dq) The Lieutenant Governor in Council, under the Ontario 
Telephone Development Corporation Act, may make 
regulations concerning the management, acquisition, 
construction and operation of telephone systems by 


the Corporation. 


(e) A council of a local municipality, under the Municipal 
Act, respecting television antenna installations, and 


telegraph and telephone wires and structures. 


06 


Systems: 


(a) A telephone system established by by-law of a 


municipality and operated as a public utility. 


(b) A "municipal telephone system" (not a public utility) 


established by by-law of a municipality. 


(c) A telephone system owned and operated by a corporation 
holding letters patent for carrying on the business of a 


telephone company. 


(a) Telephone and telegraph lines operated by the Ontario 


Northland Transportation Commission. 


(e) A community antenna television system operated in the 


City of Ottawa. 
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QUEBEC 


Legislation 


In Quebec, authority is exercised over public telephone, 


telegraph and other communication under 


(a) The Communications Department Act, Stats. of Que. 1969, 


Ge 55% 


(b) Public Service Board Act, R.S.Q. 1964, c.229. 


(c) Telegraph and Telephone Companies Act, R.S.Q. 1964, 


Claeec.0. 


(d) Cities and Towns Act, R.S.Q. 1964, c. 193. 


(e) An Act Respecting the Town of Candiac, Stats. of Que. 


(f) Quebec Broadcasting Bureau Act, Stats. of Que. 1969, c.17. 


(g) Railway Act, R.S.0. 1964, c. 290. 
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Systems or Services: 

(a) Communications services that may be promoted or 
established by the Minister under the Communications 
Department Act. 

(b) Telegraph or telephone system operated by a company 
constituted under the Telegraph and Telephone Companies 
Act. 

(c) Community Antenna Television system that may be 
established by a municipal council under the Cities and 


Towns Act (section 464a). 


(d) Broadcasting service or station that may be operated 


by the Quebec Broadcasting Bureau. 


Regulatory Bodies: 


(a) The Minister of Communications 


(6) The Public Service Board. 


(c) A municipal council. 


=199 = 


NEW_BRUNSWICK 


Legislation: 


In New Brunswick, authority is exercised in respect of 


telephone and telegraph communications under 


(a) The Telephone Companies Act, R.S.N.B. 1952, c.226. 


(b) The Rural Telephone Companies Act, R.S.N.B. 1952, 


Crenlo or 


(c) The Public Utilities Act, R.S.N.B. 1952, c. 186. 


(dq) An Act to incorporate the New Brunswick Telephone Company 


(Limited), Stats. of N.B. 1888, c.78. 


Telerhone Systems: 


(a) Telephone systems operated by companies regulated under 
the Telephone Companies Act and the Public Utilities Act, 


principally, the New Brunswick Telephone Company Ltd. 


(b) Rural telephone systems established and regulated under 


the Rural Telephone Companies Act. 
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Regulatory Bodies 


(a) The Lieutenant Governor in Council. 


(b) Board of Commissioners of Public Utilities, established 


under the Public Utilities Act. 
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NOVA SCOTIA 


Legislation: 


In Nova Scotia authority is exercised over telephone, 


telegraph and other communications under 


(a) 


(b) 


(Cc) 


Systems: 


(a) 


(b) 


TNE PLUDLLGLUtLULCLeSs ACU MRO Ne oe, 8196079 Ce255. 


The Rural Telephone Act, R.S.N.S. 1967, ¢c.273. 


An Act to Incorporate the Maritime Telegraph and 
Telephone Company Limited, Stats. of N.S. 1910, c.156, 


as amended. 


Telecommunication system operated by a private charter 
company such as the Maritime Telephone and Telegraph 


Company Limited. 


A telephone system operated by a rural telephone company 
established pursuant to the Rural Telephone Companies 


Act. 
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Regulatory Bodies: 


(a) The Board of Commissioners of Public Utilities. 


(ob) A Municipal Council. 
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PRINCE EDWARD ISLAND 


Legislation: 


In P.E.I. authority is exercised over public telephone 


and telegraph communication systems under 


(a) The Electric Power and Telephone Act, R.S.P.E.I. 1951, 


C..49% 


(b) The Public Utilities Commission Act, R.S.P.E.I. 1951, 


el RSIS RS 


(c) An Act to Incorporate the Island Telephone Company 
Limited, Stats.of P.E.I. 1929, c.30 as amended in Stats, 


Gi ret lento Ol, Ce 4 U« 


(d) An Act to Provide for the Licensing or Registration of 
Certain Corporations and Persons, Stats. of P.E.I. 1962, 


Clee 


A Telephone system provided by a company incorporated 
for that purpose, the principal operator being the 


Island Telephone Company Limited. 
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Regulatory Bodies: 


The Public Utilities Commission. 
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NEWFOUNDLAND 


Legislaticn: 


In Newfoundland, authority iS exercised over public 


telerhone and telegraph service under 


(A)iee (her rublieMrrlitives Act, stats. of Nild.” 1964 No, 39. 


(b) The Telephone Service Act; An Act to Authorize the G. 


in Cc. to enter into a contract for Telephone Service, 


ScCaceerol Nido. 19:19, €.s6. 


(c) An Act Respecting the Avalon Telephone Company Ltd., 


Stats. of Nfld. 1925, ec. 40. (Now called The 


Newfoundland Telephone Company) 


(aQ)e athe Telegraph ‘Tax Act, Ro.S.N..1952,.¢c. 33. 


(ce) The Local Government Act, Stats. of Nfld. 1966, No.31. 


(eel iewc iy Ob ot. swONN' S,, Keo Nell go2, Ceol: 


Systems: 


Telephone systems, i.e. that operated by Avalon 


Telephone Company Ltd., as being a public utility. 
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Regulatory Bodies: 


(a) Board of Commissioners of Public Utilities, under the 


Public Utilities Act. 


(ob) A municipal council, pursuant to the Local Government 


Act and the City of St. John's Act. 
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TELECOMMISSION 


STUDY 1 (a) 


ANALYSIS OF THE CONSTITUTIONAL AND LEGAL BASIS FOR 


THE REGULATION OF TELECOMMUNICATIONS 


SUBMITTED BY 


TRANS-CANADA TELEPHONE SYSTEM 


JULY 1970 


ANALYSIS OF THE CONSTITUTIONAL AND LEGAL BASIS FOR 


PART I: 


PAR teiT 


PAR IME: 
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Section 1.A. Works and Undertakings connecting 


Section l. 


Section l. 
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BectiOn .o. 
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Application of Such Principles to Telecommunications. 
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PART 1: THE CONSTITUTION: GENERAL PRINCIPLES OF 
INTERPRETATION 


The general principle underlying the distribution of legislative 
powers in a federal system is that matters of a general interest or 
which concern several of the constituents should belong to the central 
authority while matters of a regional interest should be dealt with by 


local authorities. 


When a conflict arises, one level of government cannot by 
itself decide that its legislation shall prevail over that of the other: 
it is up to the judiciary to arbitrate between the legislatures. From 
1867 to 1950, the Judicial Committee of the Privy Council was the 
highest Court. It therefore is the author of the major theories which 
have served in the interpretation of those sections of the British North 


America Act, 1867 dealing with the distribution of legislative powers. 


The rapid advance of modern science and technology has 
created new fields which were not even thought of by the draftsmen of 
the B.N.A. Act. Telecommunications as known today, being non- 
existent in 1867, were not included in the matters enumerated in sec- 
tions 91 and 92 of the Act. It therefore was and is the Court's role to 
find some analogy between telecommunications and other enumerated 
subjects and to fit them under a heading which would be appropriate 


considering their nature and other factors. 


It is always difficult to assess the validity of a particular 
statute in the abstract. Such assessment will inevitably depend on its 
practical effect. One must look at the purpose of a statute, at its 
pith and substance". If, for instance, it is found that such purpose 
is the regulation of a field solely reserved to the other level of govern- 


ment, it would be deemed ultra vires. 
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However, over the years, there evolved a set of rules broad 
enough to find general application and which may be looked at as a 
''code of interpretation" (1). Jurisprudence leading to the establishment 
of these principles may be said to have started in 1882 (2), and by the 
1930's, the Judicial Committee, in the Fish Canneries case, was ina 


position to summarize these findings into four general propositions 


Coys 


The first proposition enunciated by Lord Tomlin in that case 


is as follows: 


"The Legislation of the Parliament of the Dominion so 

long as it strictly relates to subjects of legislation express - 
ly enumerated in Section 91 is of paramount authority even 
though it trenches upon matters assigned to the Provincial 
legislature by Section 92."' 


This statement followed the decision in Tennant v. Union 
Bank of Canada (4) where it was held that a federal act on banking was 


valid even if it interfered with "property and civil rights", since: 


"Sect. 91 sub-sect. 15, of the Act, gives to that parliament 
power to legislate over every transaction within the legiti- 
mate business of a banker."! 


The second proposition in the Fish Canneries was stated by 


Lord Tomlin as follows: 


''The general power of legislation conferred upon the 
Parliament of the Dominion by Section 91 of the Act in sup- 
plement of the power to legislate upon the subjects express- 
ly enumerated must be strictly confined to such matters as 
are unquestionably of national interest or importance, and 
must not trench on any of the subjects enumerated in Sec- 
tion 92 as within the scope of provincial legislation, unless 


nnn 


(1) Varcoe: Legislative Power in Canada, Carswell & Co., p. 73. 
(2) Russell v. The Queen, (1882) A.C. 829. 

(3) Re: Regulation of Fish Canneries, (1930) A.C. Pil ipe tLe. 
(4) (1894) A.C. 31. 


Se 


these matters have attained such dimensions as to affect 
the body politic of the Dominion." 


This proposition was derived by Lord Tomlin from the 
Ontario Liquor Licence case (5). It relates to the general power of 
the federal Parliament, under the introductory clause of Section 91, 
to make laws for the peace, order and good government of Canada. 
Such laws cannot as a rule trench on a provincially reserved subject. 
The first part of that proposition is self explanatory and the second 
part may best be explained by quoting from the Liquor License case, 


at page 361: 


''Their Lordships do not doubt that some matters, in their 
origin local and provincial, might attain such dimensions 
as to affect the body politic of the Dominion, and to justify 
the Canadian Parliament in passing laws for their regulation 
or abolition in the interest of the Dominion. But great 
caution must be observed in distinguishing between that 
which is local and provincial, and therefore within juris- 
diction of the provincial legislatures, and that which has 
ceased to be merely local or provincial, and has become 
matter of national concern, in such sense as to bring it 
within the jurisdiction of the Parliament of Canada." 


The third proposition as stated in the Fish Canneries 


case is as follows: 


"It is within the competence of the Dominion Parliament 
to provide for matters which, though otherwise within the 
legislative competence of the provincial legislature, are 
necessarily incidental to effective legislation by the 
Parliament of the Dominion upon a subject of legislation 
expressly enumerated ins. 91." 


This is the theory of necessarily incidental powers as 


envisaged in A. G. Ontario v. A. G. Canada (6) and A. G. Ontario 
v. A. G.- Canada (7). 


(5) A. G. Ontario v. A. G. Canada, (1846) A.C. 348. 
(6) (1894) A.C. 189 (Voluntary Assignments case). 
(7) (1896) A.C. 348 (Liquor License case). 


ot ce 


The fourth proposition of the Fish Canneries case reads as 


follows: 


"There can be a domain in which Provincial and Dominion 
legislation may overlap, in which case neither legislation 
will be ultra vires if the field is clear, but if the field is 
not clear and the two legislations meet the Dominion leg- 
islation must prevail." 


In summary, the difficulty of interpreting laws and judging 


their validity lies in the fact... 


".. that there is no real short-cut in determining ques- 
tions of ultra vires. The text of the statute should, in 
every case, be examined and such propositions as these 
formulated by Lord Tomlin and other generalizations to be 
found in great number in the decisions of the Judicial 
Committee (and the Supreme Court) are to be looked upon 
as dicta which require to be considered in relation to the 
particular judgment in which they are first stated. Taken 
from their context they may appear to have a wider sig- 
nificance than was intended." 


Actually it would appear that in every case in which a 
difficult question of ultra vires arises, resort should be 
had to the terms of the B.N.A. Act in the first place and 
general propositions relating to the construction of that 
instrument should be used only in the course of an exam- 
ination of the text of the statute..., that it is necessary to 
recognize the necessity of keeping the actual language of 
Sections 91 and 92 constantly in view in applying the 
enactments of those sections.'' (8) 


As Lord Maughan said in the "Alberta Bank Taxation!" case 


(9), the question of ultra vires 


"must be determined in each case as it arises, for no 
general test applicable to all cases can safely be laid 
down. "'! 


ug SR 


(8) Varcoe: Legislative Power in Canada, Carswell & Co., p. 78. 
'9} w#&. Alberta v. A. Ganadayethos?)AnG. gt ies pees 
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PART II: JUDICIAL PRINCIPLES ESTABLISHED BY JURISPRUDENCE 


Section 1 


A. Works and undertakings connecting two provinces: 


Section 92 (10) (a) 


Section 92 (10) of the B.N. A. Act gives exclusive jurisdiction 
to the provincial legislatures over local works and undertakings, but 


sets out exceptions, It reads in part as follows: 


10. Local Works and Undertakings other than such as 
are of the following Classes: 


a) Lines of Steam or other Ships, Railways, Canals, 
Telegraphs, and other Works and Undertakings 
connecting the Province with any other or others 
of the Provinces, or extending beyond the Limits 
of the Province: 


c) Such Works as, although wholly situate within the 
Province are before or after their Execution 
declared by the Parliament of Canada to be for the 
general Advantage of Canada or for the Advantage 
of Two or more of the Provinces. '"' 


The provinces have no control over these excepted classes 
Since, by virtue of Section 91 (29), all that is expressly excepted is 
assigned to the federal Parliament (10). 


The meaning of the words "works and undertakings" has often 
been discussed. As their ordinary sense implies the word 'works'' 
usually has a physical connotation while the word "undertaking" does 


not, and suggests something in the nature of services; or as was said 


(10)? GUPOR Vivo Parish ‘of Notre-Dame de Bonsecours, (1899) A.C. 367. 
Montreal v. Montreal Street Ry., (1912) A.C. 333. 
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in the Radio case (11), an ''undertaking is not a physical thing but is an 


arrangement under which... physical things are used." 


It may be noted that the words should be read disjunctively. 
However, the words have often been used interchangeably and for 
instance some of the things that were declared to be for the general 
advantage of Canada under Section 92 (10) (c) of the B.N. A. Act were 


either works or undertakings or both. 


In many cases it is quite easy to determine if a work or under- 
taking connects one province with another; a national railway extending 
from Halifax to Vancouver, all operated by one company, is the perfect 
example. Problems have arisen for example, where the connection was 
merely possible and not a fact, or where certain operations of the 
undertaking were not those contemplated by the provisions of the sub- 


section. 


The Courts have ruled on a number of such issues and the 


following principles may be said to apply: 


1) It is not necessary that the connection be a factual one; it 
is sufficient that it should be legally possible. Thus, where by the 
terms of its charter a company has the authority to operate throughout 
Canada and, in doing so would become an undertaking connecting two 
provinces, it remains such an undertaking even if its operations were 


in fact restricted to one province (12). 


2) The undertaking has to be considered as a whole and its 
operations may not be fragmented if in fact it is carried on as a single 
business. In the Bell Telephone case just mentioned it was contended 
that the company was carrying on two businesses: one for long distance 
and the other for local communications. The Court answered this con- 


tention by saying: 


(11) In re: Regulation and Control of Radio Communications in 
Canada, (1932) A.C. 304. 
(12) Toronto v. Bell Telephone Co., (1905) A.C. 52. 


Selah. 


".. the facts do not support the contention of the 


Appellant. The undertaking authorized by the Act of 1880 
was One single undertaking though for certain purposes 
its business may be regarded as falling under different 
branches or heads." 


It should be noted that in the Aeronautics case (13), an argu- 
ment based on breaking down the operations into provincial and extra- 
provincial was not accepted. In the Winner case, the Judicial Com- 
mittee recognized that the business (of transportation by bus) "might 
have been carried on differently and might have been limited to activities 
within or without the province" but found that in fact it was not. More- 
over the Committee did not "agree that the fact that it (the business) 
might be carried on otherwise than it is makes it or any part of it any 
the less an interconnecting undertaking"; this was contrary to the views 
of the Supreme Court of Canada which seemed to be willing to consider 
the idea of dividing the operations. The connection must be a real and 
effective one and not merely arranged in a fictitious way so as to avoid 


provincial legislation (14). 


3) It is possible in some cases to disassociate an auxiliary 
undertaking from the operations of a company that connects two or more 
provinces. The operation of a hotel by a railway company, in compe- 
tition with all other hotels in the city and not as a complementary ser- 
vice to the operations of a railway company, was held to be a separate 


undertaking and one of a local nature (15). 


4) If within the meaning of Section 92 (10) (a), the 
works of one undertaking connect two provinces, the undertaking 
becomes subject to federal jurisdiction and no provincial legislature 


may interfere with its physical assets (16) nor regulate its way of 


(13) In re: Regulation and Control of Aeronautics, (1932) A.C. 54. 

(14) A.G. Ontario v. Winner, (1954) 4 D.L.R. 657. 
Wilson v. Esquimault & Nanaimo Ry., (1922) 1 A.C. 202. 

(15) C.P.R. v. A.G. British Columbia, (1950) A.C. 122. 

(16) Campbell Bennett v. Comstock Midwestern, (1954) S.C.R. 207, 
where it was held that provincial laws relating to seizures could 
not affect that part of a pipeline going through that province. 
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doing business (17). Similarly, employees of such undertakings will 


not be subject to provincial legislation governing wages and hours of 


work (18). But this does not mean that certain provincial legislation 


shall not apply to the undertaking. The problem will always be to 


determine the extent to which such legislation affects in practice the 


operations of the undertaking. The rules were stated by the Quebec 


Court of Appeal in a decision which was affirmed by the Supreme Court 


of Canada: 


"While Parliament has the right to legislate for the prin- 
cipal object, which is to create a railway company and to 
authorize it to construct and operate a railway, it follows 
that it must also have the power to legislate on all incidents 
which may be required to carry out the object which it had 
in view, as otherwise legislation under this constitutive 
power would often be crude and in many cases ineffective, 
and sometimes even wholly inoperative. In the exercise 

of this power the greater includes the lesser, but the 
lesser elements must be essentially and strictly connected 
with the principal object and be primarily intended to assist 
in carrying out such principal object. Therefore, all powers 
so granted must only concern or apply to the organization 
of the railway company, its internal economy or manage- 
ment, the care of its track and stations, or the conduct 

and duties of its directors, officers and employees, and 
they cannot apply to or in any way affect the rights of 
parties who are neither shareholders, officers nor em- 
ployees of the railway under contracts entered into by them 
with it or under obligations which may arise in their favour, 
quasi-contracts, offences and quasi-offences, which all 
fall under the rules of the codes and of the statutory law of 
the province. Any powers the Parliament might attempt 

to confer which might relate to or in any way affect the 
rights of such third parties would be an infringement of the 


oo ee ee eS ee 


(17) 


(18) 


C.P.R. v. Parish of Notre-Dame de Bonsecours, (1899) A.C. 
367: a municipality cannot regulate the construction, repair, or 
alteration of a railway. 

Montreal v. G.T. Railway, 65 D.L.R. 401. 

Minimum Wage Commission v. Bell Telephone Gow, (1966) 5. G. he 
167% 

G.T. Railway v. A.G. for Canada, (1907) A.C. 65: an example 
of the trenching doctrine: "It is true that in so doing (regulating 
employees) it does touch what may be described as the civil rights 
of those employees. But this is inevitable." 

Cant v. Canadian Bechtel Ltd., (1958) 12 D.L.R. 215. 
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exclusive power of the provincial legislature to make laws 
respecting property and civil rights..." (19) 


5) When a local undertaking operating within one province 
interconnects with works or undertakings contemplated by the excep- 
tions to Section 92 (10), it nevertheless remains autonomous since it is 


still a business carried on locally. 


In the Montreal Street Railway case, the Courts had to deter- 
mine whether the Board of Railway Commissioners for Canada (a federal 
body) could set tariffs for "through traffic" over a federal line and a 
provincial one. One of the arguments was that federal jurisdiction over 
the provincial line was necessarily incidental to jurisdiction over the 
federal line since the same traffic was carried on both and that if it 
were to be otherwise, it would prove most inconvenient. In the Supreme 
Court, Duff J. rejected the federal argument and stated as a general 


principle: 


Can it fairly be said that in passing legislation which may 
thus change 'in toto' the character of the undertaking of the 
provincial railway Parliament is, in substance, exercising 
its powers to legislate for what if the legislation become 
effective must be the subsidiary undertaking? Then it is 
argued that there must be found vested in one single author- 
ity the power to legislate wholly with regard to through 
traffic. But division of legislative authority is the principle 
of the 'British North America Act', and if the doctrine of 
necessarily incidental powers is to be extended to all cases 
in which inconvenience arises from such a division that is 
the end of the federal character of the Union.'' (20) 


Thereafter, the Judicial Committee declared the Board of 
Railway Commissioners to have no jurisdiction over the provincial 


line: 


(19) Macdonald v. Riordan, (1899) 8 Que. Q.B. 555 p. 573. 
affirmed: 30S.C.R. 619. . 
(20) Montreal Street Ry., v. City of Montreal, 43 S.C.R. 197, Decan, 
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"One of the arguments urged on behalf of the appellants 
was this: The through traffic must, it is said, be con- 
trolled by some legislative body. It cannot be controlled 
by the provincial Legislature because that Legislature has 
no jurisdiction over a federal line, therefore it must be 
controlled by the Legislature of Canada. The answer to 
that contention is this, that so far as the 'through' traffic 
is carried on over the federal line, it can be controlled by 
the Parliament of Canada. And that so far as it is carried 
over a non-federal provincial line it can be controlled by 
the provincial Legislature, and the two companies who own 
these lines can thus be respectively compelled by these 
two Legislatures to enter into such agreement with each 
other as will secure that this 'through' traffic shall be 
properly conducted; and further that it cannot be assumed 
that either body will decline to co-operate with the other in 
a reasonable way to effect an object so much in the interest 
of both the Dominion and the province as the regulation of 
through traitien 21) 


The same reasoning was followed by the Board of Transport 


Commissioners for Canada in the Normetal case where the Board 


quoted Duff J. when he said in the Montreal Street Railway case that 


"the difficulty could be met by the constitution of a joint board or 


separate boards authorized to act together and empowered to deal with 


such cases.'! (22) 


The same principle must be applied to a provincial under- 


taking that reaches the boundaries of a province and there connects 


with an undertaking being carried on in the adjoining province. 


(21) 


''Two highways, one in New Brunswick and one in Nova 
Scotia which meet, in a sense connect the two provinces, 
but it cannot be said of each highway separately that it is 
a work or undertaking connecting one province with the 
other (23) 


Montreal v.. MontrealiStreet Rysy dole AsCosos3,ep. 346, 


(22) Normetal Mining (Corp. v.00 .N. Ri jeo2)G, RG. 9esin whienitie 


(23) 


Board of Transport Commissioners for Canada declined jurisdiction 
over a provincial railway line even though it connected to the C.N.R. 
See also British Columbia Electric Railway Co. v. C.N.R. et Al, 
(1932) S0C Role cand 

The Queen v. Board of Transport Commissioners for Canada, 
(LOGS ieSnG eek es 

5.M. T. (hastern) Ltdo.v.. Ruch, (1940) 11D. nh lLgOs sate LoD, 


at MAE 


Following these decisions, amendments were made to the 
Railway Act; Section 256 (3) now provides that where federal and 
provincial lines connect, the Canadian Transport Commission may sit 
jointly with the proper provincial body and make orders regarding the 


interconnection between the two companies. 


The result might, however, be different than that in the 
Montreal Street Railway case if the provincial or local railway is op- 
erated and managed by a federal undertaking. In the Luscar 
Collieries case (24) the provincial railway was, by agreement, operat- 
ed and managed by the C.N.R. with which it interconnected and all 
traffic going over it was the latter's. The Judicial Committee held 
that these facts were sufficient to make the local railway a railway 


connecting two provinces and therefore subject to federal jurisdiction. 


(24) Luscar Collieries v. McDonald, (1927) A.C. 925. 
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Section l 


B. Works and undertakings declared to be for the general 
advantage of Canada: Section 92 (10) (c) 


Purely local works or undertakings although situated within 
one province, have been declared to be for the general advantage of 
Canada and as a result come under federal jurisdiction. In Montreal 
v. Montreal Street Railway (25), one of the railways was federally 
regulated because it had been declared to be for the general advantage 


of Canada although it was wholly situated on the Island of Montreal. 


At present the works of two telephone companies have been 
declared to be for the general advantage of Canada: Bell Canada and 
British Columbia Telephone Company (26). Bell Canada's original 
Act of Incorporation (27) was amended in 1882 (28) to include such 
declaration since doubts had apparently arisen as to which government 


should regulate it. 


Section 2 of the Yellowknife Telephone Company's Act of 
Incorporation (29) declares ''the works and undertaking of the Company" 


to be for the general advantage of Canada. 


OE ee 
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(26) (1916) 6 - 7 George Vcc. 66. 
(27) (1880) 43 Victoria c. 67. 
(28) (1882) 45 Victoria c. 95. 
(29) (1947) 11 George VI c. 95. 


ae 


Section l 


C. Works and undertakings of a local nature: 
Section 92 (10) 


This refers to the opening words of sub-section 10 of Section 
92, exceptions to which have just been reviewed. Naturally more 
problems arose in regard to the exceptions, since provincial jurisdic- 
tion over purely local works having no connection with other provinces 


or other countries would not likely be questioned. 


However problems do arise when a locally operated under - 
taking in some way becomes related to a federal matter enumerated in 


Section 9l. 


In the Eastern Canada Stevedoring case (30), the Supreme 
Court of Canada held that stevedoring was, under the circumstances, 
directly connected with "navigation and shipping" (a federal power) 
and subject to federal legislation. On the other hand, the Ontario 
Court of Appeal (31) held that employees working from a ship in estab- 
lishing and servicing off-shore sites for underwater drilling were 
subject to provincial legislation because the ''navigation and shipping" 


aspect of the operations was only incidental. 


In the case of Ladore v. Bennett (32), provincial legislation 
which dealt incidentally with the subject of interest (federal) was held 
to be intra vires. Again, in the case of Lethbridge Irrigation District 
v. 1.0.0.F., referring with approval to the Ladore case, the Com- 
mittee described the interest provision in the latter case as "incidental" 


and stated: 


(30) Reference: Validity of the Industrial Relations and Disputes 
Investigation Act, (1955) S.C.R. 529. 

(31) Underwater Gas Developers Ltd. v. Ontario Labour Relations 
Board, (1960) 24 D.L.R. (2nd) 673. 

(32) (1939) A.C. 468. 
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''The Board had no difficulty in holding that the regulation 
of the interest payable on the debentures of the City was 
not an invasion of Dominion powers." (33) 


As seen earlier, the courts separated the operation of a hotel 
as something of a local nature from the other operations of a national 


railway company (34). 


The foregoing review expresses the present state of the 
judicial authorities on the exceptions to Section 92 (10) insofar as they 


may relate to telecommunications. 


It is possible through connections between all provinces to 
communicate from almost any part of the country to any other part by 
means of telecommunications. It does not however follow that the 
different undertakings providing these services necessarily fall under 
federal jurisdiction. In all cases just reviewed one of the decisive 
factors has been the mode of operation. In deciding that The 
Bell Telephone Company of Canada was an undertaking connecting two 
provinces, the Judicial Committee considered its legally permissible 
and factual operations and found thay they were one business. Because 
the Montreal Street Railway was self-managed and operated, the Com- 
mittee found that its connection with a national railway did not deprive 
it of its provincial character. On the other hand, the local railway 
(Luscar) which was operated by the national railway came under federal 
jurisdiction. In none of these cases was the physical connection the 


determining factor in the dicision. 


In considering jurisdiction over telecommunications, the 
railway cases should be referred to for the governing principles. It 
then follows that notwithstanding connection with other provinces, tele- 
phone companies operating within one province and managed as such 
are under provincial jurisdiction. 

ee 
(33) (1940) A.C. 513. | 
(34) C.P.R. v. A.G. British Columbia, (1950) A.C. 122. 
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The word "telegraph" is found in Section 92 (10) (a), with the 
words lines of steamships and railways. It therefore follows that any 
other means of communications should be associated with those enu- 


merated therein. 


''The words ‘and other works and undertakings...' in 
Section 92 (10) (a) follow the more specific enumerations,; 
lines of steam and other ships, railways, canals, tele- 
graphs. It would seem appropriate, in this context, to 
read ‘other works and undertakings! ejusdem generis with 
the previously listed subjects. Courts have, on occasion, 
recognized this and, accordingly, viewed other works and 
undertakings as confined to those of a transport or commu- 
nication nature, a description which fits all the enumerated 
categories..." 


The other works and undertakings have been held to include 
telephone systems...'! (35) 


Moreover, the courts have discussed telephone when talking 
of railways and vice-versa. For example, in the Montreal Street 


Railway case, the Supreme Court of Canada stated: 


"That it might be convenient that the Dominion and the 
provincial railway should have joint traffic arrangements 
and that these should be under single control does not 
advance the argument of the respondents. The same argu- 
ment would apply to the case of a provincial line of steam- 
ships having a terminus near a station or terminus of a 
Dominion railway or a provincial telephone line or tele- 
graph line which it might be thought useful to link up with 
the railway telegraph system. Does anybody seriously 
think that legislative control of the railways involves (as 
necessarily incidental to it) under the sub-sections quoted, 
the legislative power to effect such amalgamations and to 
reorganize the provincial undertakings to suit the exigencies 
of the altered conditions ?"' (36) 


some ee ees a ee 


(35) "Transportation, Communication and the Constitution, the Scope 
of Federal Jurisdiction" by C.H. McNairn, 
Canadian Bar Review, Vol. 47 at p. 359. 

(36) Montreal Street Ry., v. Montreal, 43S.C.R. 197, p. 232. 
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In the Toronto v. Bell case, the Judicial Committee 
considered a telephone company connecting two provinces to be an 
exception to Section 92 (10) along with railway and telegraph 


companies. 


"Sect. 91 confers on the Parliament of Canada exclusive 
legislative authority over all classes of subjects so 
expressly excepted. It can hardly be disputed that a tele- 
phone company the objects of which as defined by its Act 

of incorporation contemplate extension beyond the limits 

of one province is just as much within the express excep- 
tion as a telegraph company with like powers of extention." 
(37) 


(37) Toronto v. Bell Telephone Co., (1905) A.C. 52, p. 57. 
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Section 2 


A. The federal power to incorporate 


Whereas Section 92 (11) gives a provincial legislature the 
power to incorporate''companies with provincial objects" there is 
nothing so specific in Section 91 and the power being one which belongs 
"de jure'' to any state, the federal Parliament derives it from the 
general introductory clause giving it the power to make laws for "'the 


peace, order and good government, '' 


Therefore in the field of incorporation, all corporate objects 
that are not exclusively provincial would fall under federal jurisdic- 
tion. A matter might be non-provincial in territory, when it contem- 
plates an activity to be carried on in more than one province (e.g. a 
department store operating branches in several provinces) or it might 
be non-provincial in function, when the activity contemplated is one 
falling under federal jurisdiction even though it will be confined to one 


province (e.g. a stevedoring organization operating in one port only). 


1. - Federal laws affecting federal or ''Dominion" companies. 


- Regulation of trade and commerce (38) 


The Parsons case (39), restricted the power of the federal 
Parliament under Section 91 (2), the "regulation of trade and commerce"! 
clause. It was argued that because the company was federally incorpo- 
rated, only the federal Parliament had power to regulate ail aspects of 
its business. On the other hand, since the problem concerned insurance 


contracts, it was contended that this aspect was in relation to ''property 


(38) One must be careful not to confuse these companies, whose claim 
to federal jurisdiction is either that they functionally are not within 
the enumerated heads of Section 92 or that they may operate in more 
than one province, with those which we have discussed earlier under 
the exceptions to Section 92. 

(39) Citizens Insurance Co. v. Parsons, (1881) A.C. 96. 
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and civil rights", (a provincial matter) and that only provincial legisla- 
tion could regulate it. The Judicial Committee decided in substance 
that the federal power to incorporate a company did not automatically 
imply the power to regulate its business in aspects which were exclu- 


sively reserved to the provinces. 


In a later case it clearly stated its position: 


"Their Lordships) do not desire to be understood as sug- 
gesting that because the status of a Dominion company 
enables it to trade in a province and thereby confers on it 
civil rights to some extent, the power to regulate trade and 
commerce can be exercised in such a way as to trench, in 
the case of such companies, on the exclusive jurisdiction 
of the provincial Legislatures over civil rights in general."' 
(40) 


The federal power to regulate the business activities of feder- 
ally incorporated companies has been largely taken away by the very 
restrictive judicial interpretation which has been given to the power 


of ''regulation of trade and commerce." 


It is necessary to differentiate between ''trade and commerce'! 


in general and a particular trade. 


'The words ‘regulation of trade and commerce’, in their 
unlimited sense are sufficiently wide, if uncontrolled by 
the context and other parts of the Act, to include every 
regulation of trade ranging from political arrangements 

in regard to trade with foreign governments, requiring the 
sanction of Parliament, down to minute rules for regula- 
ting particular trades. But a consideration of the Act 
shows that the words were not used in this unlimited 
sense.'' (41) 


And in the John Deere decision: 


"This head must, like the expression 'property and civil 
rights in the province’, in Section 92 receive a limited 
interpretation. Their Lordships think that the power to 
regulate trade and commerce at all events enables the 


(40) John Deere Plow Co. v. Wharton, (1915) A.C. 330, p. 340. 
(41) Citizens Insurance Co. v. Parsons, (1881) A.C. 96, p. 112. 
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Parliament of Canada to prescribe to what extent the powers 

of companies the objects of which extend to the entire 
Dominion should be exercisable, and what limitations should be 
placed upon such powers." (42) 


The trade and commerce power of the federal Parliament has 
been urged many times but in most cases the Judicial Committee has 


limited the scope of this power. 


In declaring the Board of Commerce Act and the Combines 
and Fair Prices Act to be invalid because they interfered with some of 


the subjects of Section 92, Viscount Haldane stated: 


"In the case of Dominion companies their Lordships in 
deciding the case of John Deere Plow Co. v. Wharton, 
expressed the opinion that the language of Sect. 91 head 2 
could have the effect of aiding Dominion powers conferred 
by the general language of S. 91. But that was because the 
regulation of the trading of Dominion companies was sought 
to be invoked only in furtherance of a general power which 
the Dominion Parliament possessed independently of it. 
Where there was no such power in that Parliament, as in 
the case of the Dominion Insurance Act, it was held other- 
wise, and the authority of the Dominion Parliament to 
legislate for the regulation of trade and commerce did not, 
by itself enable interference with particular trades in which 
Canadians would, apart from any right of interference 
conferred by these words above, be free to engage in the 
Provinces. This result was the outcome of a series of 
well-known decisions of earlier dates, which are now so 
familiar that they need not be cited.'' (43) 


Following the same principles, it has been decided that the 
heading of Section 92 (2) only referred to general trade and commerce 
and could not interfere with particular trades (44); that a federal act 
seeking to regulate the transport and storage of grain was ultra vires 
as an attempt to regulate a particular trade (45); that a federal act 


creating a board to regulate the marketing, distribution and sale of 
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(42) John Deere Plow Co. v. Wharton, (1915) A.C. 330, p. 340. 

(43) In re: Board of Commerce Act & Combines & Fair Prices Act, 
(1922) 1, A.C. 191, p. 198. 

(44) Toronto Electric Commissioners v. Snider, (1925 A.C. 396. 

(45) The Queen v. Eastern Terminal Elevator Co., (1925) S.C.R. 434. 
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natural products within a province was legislation affecting property 
and civil rights (46); that provincial legislation restricting the sale of 
margarine was in respect of a particular trade and therefore intra 


vires (47). 
2. - Provincial laws affecting federal companies. 


Courts and authors have evolved some broad rules on this 


subject. 


(1) Provincial legislation may not interfere with the corporate 
powers, or the status or the capacity of a federally incorporated 


company and any attempt to do so would be ultra vires. 


It is necessary to distinguish here between the capacity of a 


company and its rights: 


"The distinction amounts to no more than this, that just as 
a natural person may be capable of doing things he has no 
right to do so a company's capacity may be broader than its 
rights.'' (48) 


''Right may be said to mean capacity plus the legal power 
to exercise the capacity." (49) 


It is up to the federal Parliament by virtue of its power to 
regulate trade and commerce to prescribe the extent and limitations of 


the powers or capacity of companies it creates (50). 


In the John Deere case the Judicial Committee had to pronounce 
on the validity of a provincial Act requiring all extra-provincial companies 
to apply for the issuance of a licence before carrying on business in the 


province. In the later case of Great West Saddlery, the Committee 


(46) In re ; Natural Products Marketing Act, (1936) S.C.R. 398. 

(47) Canadian Federation of Agriculture v. A.G. Quebec, (1951) A.C. 1% 
(48) Wegenast ;: Canadian Companies, p. 36. 

(49) Wegenast : Canadian Companies, p. 131. 

(50) John Deere Plow Co. v. Wharton, (1915) A.C. 330. 
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summarized its decision in John Deere as follows: 


"lf therefore in legislating for the incorporation of compa- 
nies under Dominion Law and in validly endowing them wich 
powers, the Dominion Parliament has by necessary impli- 
cation given these companies a status which enables them to 
exercise these powers in the Provinces, they cannot be 
interfered with by any provincial law in such a fashion as 

to derogate from their status and their consequent capacities 
or as a result of this restriction, to prevent them from 
exercising the powers conferred on them by Dominion Law." 
(51) 


2) In assessing the validity of provincial laws insofar as they 
relate to federally incorporated companies, itis first necessary to 
determine their "pith and substance''’. To be valid the legislation must 
in "pith and substance"! be related to one of the matters enumerated in 
Section 92. If it is not so related, the paramountcy doctrine stated in 
the first proposition of the Fish Canneries case would apply. In the 


Great West Saddlery case, the test was put thus: 


''Can the relevant provisions of all or any of the three sets 
of Provincial statutes be justified as directed exclusively 

to the attainment of an object of legislation assigned by 
Section 92 to the Legislatures, such as is the collection of 
direct taxes for Provincial purposes; or do these provisions 
interfere with such powers as are conferred on a Dominion 
company by the Parliament of Canada to carry on its busi- 
ness anywhere in the Dominion and so affect its status SUA lo | 


3) Validly enacted provincial statutes of general application 


are binding on federal companies. 


'When a legislature authorizes the incorporation of a compa- 
ny with given objects and powers it does not intend thereby 
to authorize it to ignore the general law of the land, any 
more than a law which provided that married women shall 
have full contractual capacity would entitle them to do so. 
The incorporating statute confers powers on a company 

qua company but leaves its rights as a business to be 


(51) Great West Saddlery Co. v. The King, (1921) A.C. 91, p. 114. 
(52) Great West Saddlery Co. v. The King, (1921) A.C. 91, p. 114. 
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determined by the legislation (if any) which governs that 
business." (53) 


In the Companies Reference case, the Supreme Court said: 


'The Companies, therefore, which owe their corporate 
character to this Dominion authority, once they receive that 
character, are not (as such) entities set apart andasa 
privileged class exempt from the jurisdiction of the prov- 
inces in relation to other matters comprised in the subjects 
assigned exclusively to the provinces"... "In each province 
the Dominion company which as a company is within the 
provincial territory is (with the reservation indicated 
above) subject to the provincial jurisdiction and to the 
Dominion jurisdiction just as other companies and natural 
persons are." (54) 


It has been suggested at times that as a result of its power of 
incorporation, the federal Parliament should have control over the 
business carried on by federally incorporated companies under its 
power to regulate trade and commerce. But, as illustrated, the deci- 
sions of the Judicial Committee have interpreted this power in sucha 


way that it is applicable only in a very few instances. 


en SE 
(53) Ziegel : Canadian Company Law, p. 175. 
(54) In re : Incorporation of companies in Canada, ASIST GR Rio 

p. 410. 
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Section 2 
B. The provincial power to incorporate: Section 92 (11) 


"Provincial objects'' as used in Section 92 (11) may be under- 
stood territorially or functionally. In the early stages of constitutional 
history the former meaning was accepted ; later the provinces empow- 
ered their companies to operate beyond their borders as long as the 


subject was within their competence. 


The matter was decided by the Privy Council in the Bonanza 
Creek case (55) where it was held that a company which was provincially 
incorporated by letters patent could not, ipso facto, operate in another 
province but that it had the "capacity" of accepting the "rights" necessary 
thereto from the other jurisdiction. There would today be no problem 
since all provinces have, following the Bonanza Creek case, provided 
for the licensing of extra-provincial companies. In such cases the 


operations are subject to local legislation. 


(55) Bonanza Creek Gold Mining Co. v. The King, 19161A.C. 366. 
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Section 3 


A. Peace, Order and Good Government ;: 


Section 91, introductory clause. 


The introductory clause of Section 91, dealing with the power 


of the federal Parliament, reads : 


"It shall be lawful for the Queen, by and with the Advice and 
Consent of the Senate and House of Commons, to make Laws 
for the Peace, Order and good Government of Canada, in 
relation to all matters not coming within the Classes of 
Subjects by this Act assigned exclusively to the Legislatures 
of the Provinces." 

In the early judicial history of the B.N.A. Act the Judicial 
Committee used this provision to bring the sale of liquor under federal 
jurisdiction. It decided that the impugned legislation could not be classified 
under any of the headings in Section 92 although it was inevitable that in 
some aspects it would affect some of them. After reviewing the general 
power of Parliament to make laws for the peace, order and good govern- 
ment of the country, the Committee stated that "few, if any, laws could 
be made by Parliament for the peace, order and good government of 
Canada which did not in some incidental way affect property and civil 
rights ; and it could not have been intended when assuring the provinces 
exclusive legislative authority on the subjects of property and civil rights 
to exclude Parliament from the exercise of this general power whenever 


any such incidental interference would result from it." (56) 


Soon after, however, realizing that few matters, if any, could 
be said not to concern the peace, order and good government of the 
country, the Committee started restricting the application of the 
provision. It put more emphasis on the exceptional nature of any legis- 


lation enacted under that clause which, it said, must be "unquestionably" of 


(56) Russell v. The Queen, (1882) A.C. 829. 
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national interest and must not "encroach upon any class of subjects 
which is exclusively assigned to provincial legislatures by Section 92."' 


(57) 


There then came a Series of judgments delivered through 
Viscount Haldane, which minimized the effects of the two decisions 
above mentioned and sought to give more importance to the provincial 
jurisdiction. These ultimately led to the second proposition of the 


Fish Canneries case (58). 


The first of these series of judgments, clearly acknowledged 
that the general power of Parliament under the introductory clause of 
Section 91 could only be exercised if the subject matter does not fall 


within the enumerated heads of Section 92. 


"It must be taken to be now settled that the general author - 

ity to make laws for the peace, order and good government 

of Canada, which the initial part of Sect. 9l of the B.N. A. 

Act confers, does not, unless the subject-matter of legis - 
lations falls within some one of the enumerated heads which 
follow, enable the Dominion Parliament to trench on the 
subject-matters enumeratively entrusted to the provincial 
legislatures by the enumeration in Sec. 92. There is only one 
case, outside the heads enumerated in Sec. 91, in which 

the Dominion Parliament can legislate effectively as regards 
a province, and that is where the subject-matter lies out- 
side all of the province under Sec. 92. Russell v. The Queen, 
7 App. Cas, 829, is an instance of such a case." (59) 


In 1921, in the Board of Commerce case (60) Viscount Haldane 
referred again to the Russell decision and considered the legislation 
questioned in the latter case to be of an emergency nature. Since the 
act under review did not meet this requirement of being exceptional 
and urgent and of not being confined to any temporary purpose, it was 


declared ultra vires. 


(57) A.G. Ontario v. A.G. Canada, (1896) A.C. 348. 

(58) Re: Regulation of Fish Canneries, (1930) A.C. 111. 

(59) Insurance Act Reference, (1916) A.C. 588, p. 595. 

(60) Re: Board of Commerce Act & Combines & Fair Prices Act, 
(1922 eis FAG, 191; 
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A few years later, the Judicial Committee reiterated the 
principles of the Board of Commerce case but declared the impugned 
legislation to be valid in view of the then existing state of war when the 


statute was enacted (61). 


In 1932 the Judicial Committee rendered two decisions wherein 
it found that the matters under consideration not being enumerated in 
either Sections 91 or 92 should automatically fall under the general 
clause of peace, order and good government since that clause was the 


basis of Parliament's full authority. 


In the Aeronautics case it said : 


"There may be a small portion of the field which is not by 
virtue of specific words in the British North America Act 
vested in the Dominion ; but neither is it vested by specific 
words in the Provinces. As to that small portion it appears 
to the Board that it must necessarily belong to the Dominion 
under its power to make laws for the peace, order and good 
government of Canada." (62) 


In the Radio case: 


"Being, therefore, not mentioned explicitly in either Section 
91 or Section 92, such legislation falls within the general 
words at the opening of S. 91 which assign to the government 
of Canada in relation to all matters not coming within the 
classes of subjects by this Act assigned exclusively to the 
legislatures of the Provinces.'' (63) 


It should be noted that in both cases the judges found additional 
grounds for sustaining federal jurisdiction, in the first case because an 
international treaty was involved, and in the second because broadcasting 


fell within Section 92 (10) (a) under the general words "undertakings 


a nnn nnn nnn eee Ut tEtItItUtSRSSSSSdSSSnSSaSsnSSSsS 


(61) Fort Frances Pulp and Power v. Manitoba Free Press, (L923) AcG, 
695. 

(62) In re ; Regulation and Control of Aeronautics in Canada, (1932) 
yr Ors es = one ay fe 

(63) In re : Regulation and Control of Radio Communications in Canada, 
(1932) A, Cy. 304,ape She 
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connecting the Province with any other or others of the Provinces..."' 


The Employment and Social Insurance case (64) is an illustration 
of the trenching doctrine as stated in the Fish Canneries case. It 
recognizes the inevitability of some federal legislation touching provin- 
cial matters in its application. In such cases the "pith and substance" 
of the legislation should be considered. If the "pith and substance" 
of such legislation is to affect or regulate matters enumerated in Section 


92, it must be declared invalid. 


Subsequent cases (65) on the application of the general introduc- 


tory clause of Section 91 followed the same line of thinking. 


As stated at the beginning of this brief, matters that were not 
contemplated in 1867 must be fitted into headings general enough to 
encompass them and it might be suggested that telecommunications could 
be brought under the general heading of peace, order and good government. 
Undoubtedly if the Russell and Local Prohibition cases (66) were considered 
in isolation such a possibility might appear to exist. However the later 
judgments delivered through Lord Haldane have practically eliminated 


this federal power. 


Most telephone companies were incorporated for the purpose of 
serving local or regional areas. The provincial government-owned 
companies in Manitoba, Saskatchewan and Alberta were established to 
meet, and are operated in direct relation to, the needs of the people of 
these provinces, and are an important part of the development policies 


of their governments. 


(64) A.G. Canada v. A.G. Ontario, (1937) A.C. 355. 
(65) A.G. Canada v. A.G. Ontario (Labour Convention case) (1937)A.C. 326. 
Cooperative Committee of Japanese Canadians v. A.G. Canada, 
(Lee Lele bie Ree O15 
Canada Federation of Agriculture v. A.G. Quebec, 
(1950) 4 D. LR. 689. 
Coe eh aves Gee british Columbiass(1950) AvGea122-< 
(66) Russell v. The Queen, (1882) 7A.C. 829. 
Mereeontario Vy. A.G. Ganada, (1896) A.G. 348. 
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The fact that such provincial systems connect at the provincial 
boundaries does not deprive them of their local character. They remain 
"local works and undertakings" coming under one of the enumerated 
heads of Section 92 and are by that very fact precluded from falling under 


federal jurisdiction. 
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Section 3 


B. Matters of a local nature : Section 92 (16) 
This is the last sub-section of Section 92 and reads :; 


"Generally all Matters of a merely local or private Nature 
in the Province,"' 


We refer to the above discussion on works and undertakings of 
a local nature ; however it must be stressed that the word "matter''is 
much broader than ''Works and Undertakings" and has no physical 
connotation per se. Thus legislation enacted by a province to help a 
society out of its financial embarrassment (which is neither a work or 
an undertaking) was held valid under that provision since it related ''to 
a benevolent or benefit society incorporated in the city of Montreal 
within the Province, which appears to consist exclusively of members 
who would be subject prima facie to the control of the provincial 


legislature.'' (67) 


(67) L'Union St-Jacques de Montreal v. Belisle, L.R. 6 P.C. 31. 
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PART III: APPLICATION OF SUCH PRINCIPLES TO 
TELECOMMUNICATIONS 


Section 1: The telephone 


A. Description of services 


There are nowadays numerous services offered by the tele- 
phone companies but basically the service is one permitting commu- 
nication from one point to another. Whereas the communication orig- 
inally consisted of sound being transmitted over a wire, it is now much 
more sophisticated. For instance, if one considers the powers given 
to The Bell Telephone Company of Canada, the difference will appear: 
the powers of the Company, as stated in its original Act of Incorporation 
(68) were "'to build, establish, construct, purchase... any line or lines 
for the transmission of messages by telephone...'' At present, the 
powers of the same Company are ''to transmit, emit or receive and to 
provide services and facilities for the transmission, emission or re- 
ception of signs, signals, writing, images or sounds or intelligence of 
any nature by wire, radio, visual or other electro-magnetic systems 
and in connection therewith to build, establish, maintain and operate... 
all services and facilities expedient or useful for such purposes, using 
and adapting any improvement or invention or any other means of 


communicating." (69) 


Most telephone companies now offer two kinds of services 
which should be considered for the purpose of this study: local services 
and long distance services. Through a system of interconnection estab- 
lished by and between independent companies, it is possible to commu- 
nicate with almost any part of the country. If a local communication, 
the whole will be carried on a single company's facilities; if it is a long 
distance one, it will be carried on as many facilities as there are com- 


panies along its route. 


i 


(68) 1880, 48 Victoria, c. 67. 
(69) 1967-68, 16-17 Elizabeth II, c. 48. 
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Section 1: The telephone 


B. Power to regulate 


Considering the principles established by the decisions 
reviewed in Part II of this study and the services offered by telephone 
companies, the power to regulate these companies and the services 


which they offer must now be determined. 


In trying to do so, it must be borne in mind that in a federal 
system of government each level is supreme in the field or jurisdiction 
which has been allocated to it. Moreover, to preserve the "character 
of the Union" (70), great respect must be given by one level of govern- 
ment to the other and one should not invade the other's field of juris- 
diction. The federal Parliament has a great power in being able to 
legislate for the peace, order and good government of a country; as 
pointed out by the Judicial Committee (71), very few instances of legis- 
lation could be said not to affect the peace, order and good govern- 
ment; if this power was to be strictly and literally applied, the Provinces 


would indeed be left with hardly anything on which to legislate. 


Another very important point to keep in mind is that inconve- 
niences which might arise as a result of any constitutional arrangement 
should not be a reason to hold that such arrangement is not the one 
contemplated by the Constitution. The words of Duff J., on this point 
ought to be the guiding principle. 


"But division of legislative authority is the principle of the 
'British North America Act', and if the doctrine of the 
necessarily incidental powers is to be extended to all cases 
in which inconvenience arises from such division that is the 
end of the federal character of the Union." (72) 


(70) Montreal v. Montreal Street Railway, 43 S.C.R. 197. 
(71) A.G. Ontario v. A.G. Canada, (1896) A.C. 348. 
(72) Montreal v. Montreal Street Railway, 43 S.C.R. 197, p. 232. 
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There is no doubt that, for the reasons explained earlier, 
telephone companies are undertakings contemplated by Section 92 (10) 
of the B.N.A. Act. This fact precludes them from being considered 
under any different heading, as seen in the second proposition of the 
Fish Canneries case (73) quoted in Part I of this study. Accordingly, 
and following the phraseology and classification adopted in Section 92 
(10), the companies will be either local or will connect one Province 
with another or others or will be declared to be for the general advan- 
tage of Canada. The power to regulate will be determined by the group 


under which the telephone company is to be clas sified. 
Five possible regulatory situations may be envisioned: 


A. A provincial legislature has sole jurisdiction to regulate 
a provincially incorporated telephone company which 
operates within the Province. 


Such a company remains a strictly local work and undertaking 


as is a railway company wholly situated in one Province. 


All aspects of the activities of such a company are subject to 
provincial laws and the latter also determines its corporate status and 
capacity. For instance, provincial labour legislation governs its 
relations with employees; its physical assets are subject to the pro- 
vincial law of seizures or attachments; and provincial regulatory bodies 


have jurisdiction over all its regulated services. 


B. Provincial legislatures have sole jurisdiction to regulate 
companies of the type mentioned in situation A, notwith- 
standing the fact that their systems of lines connect at 
the borders of their respective provinces. 


i a a a 


(73) Re: Regulation of Fish Canneries case, (1930) A.C. lll. 


ts 


In view of the word "connecting", used in Section 92 (10) (a), 
there could be a tendency to bring within that exception all undertakings 
connecting together at provincial boundaries but, as has been seen, the 
Courts have limited the significance of the connecting factor. Whena 
local telephone company operates within one Province and interconnects 
at the border with the system of another local telephone company oper- 
ating within one province, both remain under their respective Province's 
jurisdiction. Nor does such connection give jurisdiction to the federal 
parliament over the rates for the traffic going from one to the other or, 


as they are referred to in railway legislation, ''Joint Through Rates." 


Ge The federal Parliament, acting alone, has no jurisdic- 
tion to regulate ''Joint Through Rates'' between companies 
of the type mentioned in situation A and companies subject 
to federal jurisdiction. 


The Montreal Street Railway Co. case (74), the Normetal case 
(75) and the British Columbia Electric Railway case (76), are appli- 
cations of this principle. In the first case the provincial railway inter- 
connected with a railway subject to federal jurisdiction, by virtue of a 
Declaration under Section 92 (10) (c); while the last two cases dealt 
with local railways interconnecting with one subject to federal legisla- 
tion by virtue of Section 92 (10) (a). The Railway Act provides for joint 


sessions to regulate such ''Joint Through" rates. 


Di The federal Parliament has jurisdiction to regulate a 
telephone company which operates in more than one 
Province or which has been declared to be for the 
general advantage of Canada. 


ee ee eS ee ee 


(74) Montreal v. Montreal Street Ry., (1912) A.C. 333. 

(75) Normetal Mining Corp. v. C.N.R., 52C.R.T.C. 92. 

(76) British Columbia Electric Railway Co. v. C.N.R. et Al, 
(Lo S2 tb. eh LOL. 
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This principle is quite evident, in view of the fact that tele- 
phone companies are to be included in the expression "local works and 


undertakings", within the meaning of Section 92 (10) (a). 


E. The federal Parliament has jurisdiction over the 
"Joint Through Rates" negotiated solely between tele- 
phone companies of either type mentioned in situation D. 


April 30th, 1970. 
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(Up The Present "Working Division"' of Constitutional Powers 


This analysis rests on the view that the division of jurisdiction bet- 
ween Parliament and the provincial legislatures that is valid in strict consti- 
tutional law in relation to telecommunications is not the same as the division 
of powers as exercised in actual practice. 


To begin, let us try and outline the present "working division". 


1 certain Sspecitic)tele- 


The federal government completely regulates 
phone companies such as Bell Canada and the British Columbia Telephone Company, 
as well as certain communication modes employed in telephony, such as radio, 
including satellites. The provincial governments also regulate completely 
certain telephone companies, such as the Manitoba Telephone System and the 
New Brunswick Telephone Company Limited. In addition, there are specific 
matters related to all Canadian telephone companies which are regulated 
either exclusively by the federal government, e.g. criminal law matters such 
as making harassing, indecent or threatening calls (ss. 315 and 316 C.C.C.), 
or exclusively by provincial governments, such as sales tax on telephone calls. 

Within this mosaic of authority, are interprovincial telephone calls 
treated as separate matters for regulation? The general answer is that they 


1. The term "regulate" in this appendix is used not necessarily in an admi- 
nistrative sense, but rather in the constitutional sense, to denote authority to 
legislate in relation to the particular subject. The phrase "rates and services" 
refers to the objects of regulation in general. There may, however, be specific 
service functions which cannot be regulated. 
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are treated simply as part of the business of the enterprises which make them 
available. The rates can thus vary from one jurisdiction to another even as 
regards calls between the same two points, as one jurisdiction may decide that 
revenues from extra-provincial calls shall subsidize local calls and the other 
just the opposite. There are agreements among the companies themselves pro- 
viding for revenue-sharing on interprovincial calls (and the association known 
as the Trans-Canada Telephone System, to be discussed below, co-ordinates these 
agreements) but as no one jurisdiction can prevail over any other, 2 there is no 
direct regulation of interprovincial calls "at both ends" as it were. 

This is not to say that this is not possible under existing law (still 
leaving aside the constitutional validity of the existing legal Sitvatioll) sel 
fact a reading of s. 380(12) of the Railway Act suggests that the scope of 
federal authority over certain interprovincial rates and services is not incon- 
siderable. 

The Canadian Transport Commission (C,T.C.), isythe tedenal entity res- 
ponsible for regulating the telephone companies considered to be within federal 
jurisdiction, such as Bell Canada and the B.C. Telephone Co. The C.T.C. is 
empowered, under s. 380(12) of the Railway Act as follows: 

389, (12) All contracts, agreements and arrangements 

between the company and any other company or any pro- 

vince, municipality or corporation having authority to 

construct or operate a telegraph or telephone system 

or line, whether such authority is derived from the 

Parliament of Canada or otherwise, for the regulation 

and interchange of telegraph or telephone messages 

or service passing to and from their respective tele- 


graph or telephone systems and lines, or for the 
division or apportionment of telegraph or telephone 


: F @ Supreme Court of Canada decision Of Aprl” », in the case o 
Québec-Téléphone v. The Bell Telephone Company of Canada and A-G Qué, and A-G 
Canada. While this is not a case where interprovincial rates or services are 
involved, it does raise certain related questions. 
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tolls, or generally in relation to the management, working or 
Operation of their respective telegraph or telephone systems or 
lines, or any of them, or any part thereof, or of any other sys- 
tems or lines operated in connection with them or either of them, 
are subject to the approval of the Commission, and shall be sub- 
mitted to and approved by the Commission before such contract, 
agreement or arrangement has any force or effect." 


Accordingly, the C.T.C. may now, it is suggested, regulate interpro- 
vincial telephone call rates and services in the following five ways ,~ even 
though in actual practice it exercises its authority only in the first: (a) 
Where a company it regulates covers two provinces it may directly regulate the 
rates of the calls between any points in the territory. Thus the C.T.C. may 
regulate the rates of calls between, say, Montreal and Toronto. This in fact 
flows from its jurisdiction over Bell Canada and does not depend on s. 380(12).4 
(b) Where the calls are between points in provinces covered by different 
federally regulated companies, s. 380(12) does come into play and the C.T.C. 
may regulate any arrangements regarding the calls between points in the dif- 
ferent provinces. An example would be calls between Toronto and Vancouver, 
points covered by Bell Canada and the B.C. Telephone Company respectively.” 

(c) In relation to calls from points within territories covered by federally 
regulated companies to points outside these territories, the C.T.C. may now 
regulate them indirectly via the Commission's power to regulate the federal 
party. This amounts to a veto power over agreements governing rates and ser- 
vices between, say, St. John's and Toronto.® (d) Similarly, where a call must 
cross through the facilities of a federally regulated company, the C.T.C. could 
indirectly affect its rates via its power to approve or refuse the federal 


- It 1s not intended in this discussion to preempt the answers to the constitutions 
questions involved in this subject. These will be suggested later in the analysis. 
The point is merely to suggest that under the existing Railway Act provision, the 
rates governing such calls could now be regulated, directly or indirectly, through 
the intercorporate arrangements governing them. 

4. Bell Canada is subject to re C,7.C. in virtue of its Special Act of Incorporati 
(Ce mO seESSOUROLG, nme Gli) S. 500(L)) 8. (2) Of the Railway Act. 

5. See the submission of the Trans-Canada Telephone es to the Telecommission 
(Appendix III above, p. 34) where the jurisdiction of Parliament over these "Joint 
Through Rates" is acknowledged. This would extend right across Canada as CN/CP 
Teleconmunications, which is also subject to federal jurisdiction, provides tele- 


phone services to many parts of Newfoundland, ‘ 
6. However note the Québec-Téléphone/Bell Canada case cited in note 2 above. 
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company's commitment regarding the use of its facilities, related charges and 
possible rate-sharing arrangements. The example here would be the agreements 
(formal or tacit) regarding calls from Winnipeg through Bell Canada facilities 

to Moncton. This might also cover the federal companies' participation anethe 
Trans-Canada Telephone System discussed below. (e) Finally, through the combined 
effect of regulation in regards to (a) to (d) above, and considering that over 
70% of Canadian telephones are in the territory served by federally regulated 
companies, it is clear that the C.T.C. now has a potentially tremendous econo- 


mic impact over all interprovincial telephone rates in Canada. 


Il. From Existing Practice to Constitutional Law 

Even if the above picture is valid and if it provides a clarification 
of the existing situation, it is limited in at least two respects. PIrst ele 
is based (as regards (b) to (d)) not on the constitution, but only on a legal 
interpretation of a provision of an existing federal statute. And secondly, 
it relates directly only to agreements about the activity of telecommunications 
and not to the activity itself. 

We therefore proceed to an examination of the constitutional basis 
for jurisdiction over interprovincial telephone call rates and services. 
Such an examination, apart from perhaps helping to point to answers to certain 
very vexing constitutional questions, should also test the validity, in terms 
of the constitution, of the existing situation as described. 

In constitutional discussions, we are dealing with matters which it 


is ultimately for the courts to pronounce upon (barring changes in the consti- 
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tutional provisions themselves). And it is always difficult to know how they 
will react. This is especially so in Canada where the exigencies of our federal 
system might well necessitate certain approaches to the law that cannot always 
be discerned from past cases. 

In addition, the Supreme Court of Canada has generally stressed the 
supremacy of the factual context, especially in constitutional matters. / In 
the matter at hand, the relevant decided cases are not entirely on point; few 
are recent; and it is not inconceivable that they might effectively be distin- 
guished. 

In relation to telecomunications, constitutional law has evolved 
over the last century through periodic responses by the courts to the develop- 
ment of new telecommunications techniques and needs. This process is likely to 
continue. Moreover with the numerous studies and the general report of the 
Telecommission, we probably now have the most thorough and significant canvass 
of telecommunications techniques and needs ever undertaken in Canada, If it 
has not answered all our legal questions, what it has done, in the facts it 
has gathered and the picture it has painted of telecommunications systems and 
technology, current and emergent, is provide an accurate factual basis for 
future legal arguments before the courts. 

The approach in this analysis, therefore, is one which looks to the 
past for relevant substantive legal principles and for patterns of judicial 
behaviour, but it emphasizes the future - which is continuously becoming the 
present in this field of rapid technological change - for the factual con- 
texts which the courts will be presented with, and which they will respond 


to in applying and thereby further developing constitutional law. 


5 é excase#o ttorney-General for Ontario v. israce Iwner, 
A.C. 541, hereafter Winner case, at p. 581, where Lord Porter stresses the point 
that the important question is "What is the undertaking which is in fact being 
carried on?", 
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Die aS The Division of Jurisdiction in Relation to Telecommunications in 
Constitutional Law 
In the B.N.A. Act, the only direct reference to telecommunications is 


in the word "Telegraphs" in section 92(10)(a). Following the case of Toronto v. 


Bell Telephone Company, telephones can be assimilated to telegraphs. 8 


Section 92(10)(a) excepts from the exclusive powers of provincial 


legislatures: 

"| | Telegraphs, and other Works and Undertakings 

connecting the Province with any other or others of 

the Provinces, or extending beyond the Limits of the 

Province." 

In virtue of section 91(29), this class of subjects is brought within tiesex= 
clusive legislature authority of Parliament. 

Accordingly, for there to be federal authority to directly regulate 
interprovincial telecommunications rates and services, there would under section — 
92(10)(a) have to be the requisite work or undertaking extending beyond the 
limits of a province or connecting two or more provinces. 

An undertaking, in the classic formulation of Lord Dunedin, is "an 
arrangement under which, of course, physical things are used." 

Let us turn to the matter of interprovincial telephone service, and 
choose as an example, which might be followed throughout the course of this 
analysis, the service between Winnipeg and Regina. On first glance, this might 
appear to be an arrangement, among the telephone companies concerned, under 
which physical things (i.e. their switching facilities, wires, cables, micro- 
wave towers, etc.) were used, and which "connected"' Manitoba and Saskatchewan; 


in short, that it was an undertaking under section 92(10) (a). 


8. 1905) A.C. 52, at p. 5/.. Herearter. Bell case. 
I lation and Control of Radio Communication, (1932) A.C. 304, at p. 


9. n re Re 
315. "Hereafter Radio Reference. 


- 149 - 


First appearances would, however, be deceiving. For there are two tests 
of interpretation which have evolved through past decisions of the courts and 
which must be applied in order to determine whether such an interpretation can 
be offered. 

The first test involves the principle of the non-severability of the 
undertaking. Lord Macnaghten originally enunciated the principle in the Bell 
case as follows, referring to the undertaking of the Bell Telephone Company (as 


it then was): 


'' The undertaking authorized by the Act of 1880 was 

one single undertaking, though for certain purposes its 
business may be regarded as falling under different 
branches or heads. The undertaking of the Bell Telephone 
Company was no more a collection of separate and distinct 
businesses than the undertaking of a telegraph company 
which has a long-distance line combined with local busi- 
ness, or the undertaking of a railway company which may 
have a large suburban traffic and miles of railway com- 
municating with distant places.""10 


In a recent article, Professor Colin McNairn expressed the principle 
as follows: 

'' An undertaking cannot be broken down, so as to sub- 

ject it to different legislative jurisdictions, into 

separate local and long-distance businesses when in 

fact the two types of operations are carried on as an 

integrated undertaking." 

The effect of this principle is to prevent the severing of an "inte- 
grated undertaking", to direct us to examine it as a whole rather than in parts, 
and to require that it be consigned in toto to one jurisdiction or the other. 
The point is extremely important. Because if there is any principle which is 
relevant to the matter before us, it is this principle of non-severability, 


0% Beviecase ts lOc cit, atrpe 59. 


11. McNairn "Transportation, Communication and the Constitution; the Scope of 
Federal Jurisdiction", (1969), XLVII Can. Bar Rev. 355, at p. 374. 
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which has proceeded virtually unscathed through nearly seven decades of court 
decisions in relation to undertakings in the transportation and communication 
fields. It is accordingly suggested that the courts are likely to reject any 
arguments which attempt to "sever the undertaking" by suggesting that while 
certain companies, such as the Manitoba Telephone System, may be provincially- 
regulated, their interprovincial services, or their long-distance services, 14 
may be federally regulated. These services are offered by the various companies 
concerned, and make use of the same lines, wires and other facilities as their 
other services. As regards the Manitoba Telephone System, (which offers the 
Winnipeg-Regina service and which in this case is interchangeable with Saskat- 
chewan Telecommunications), the Winnipeg to Regina service is part of its 'inte- 
grated undertaking". It offers the service to its customers and uses for this 
service the same facilities that it uses for others (plus - by agreement - those 
of Saskatchewan Telecommunications). The service is thus inseparable, from a 
jurisdictional standpoint, from the company's other services. 

The second problem, beyond the unity of the undertaking, is to deter- 
mine the constitutional jurisdiction within which the total undertaking falls. 

The question is, is the undertaking of the Manitoba Telephone System 
an undertaking falling within section 92(10)(a) of the B.N.A. Act and thus 
within exclusive federal jurisdiction? To answer that we must first determine 
whether it can be deemed to "connect'’ Manitoba with any other province (in 
this case Saskatchewan), or to "extend" beyond the limits of Manitoba. As Lord 
Porter stated in the Winner case, '"'the question whether there is an intercon- 
necting undertaking is one depending on all the circumstances of the case."15 


We must accordingly try and ascertain whether the factual context depicts, in 


: : Ld gerd ta. Or a suggestion that certain intraprovinciai rates 
may be regulated as "ancillary" to regulating interprovincial ones, assuming 
the case for the latter can be made. 


13. Winner case, loc: ‘cit. at p.5582- 
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a manner which might be sufficiently convincing to the courts, the necessary 
"connection" or "extension". 

The facts in this situation are that the Winnipeg to Regina long-distance 
toll service is offered to its customers as a regular advertised service by the 
Manitoba Telephone System, a provincially-incorporated telecommunications carrier. 
The "hardware''l4 utilized for these calls is owned by the company and is the 
same hardware as is used for its other calls. The hardware system is located 
within the territory of Manitoba but ''interconnects''l° at various points along 
Manitoba's borders so that messages can travel to their destinations beyond pro- 
vincial boundaries (inter alia to Regina). Manitoba Telephone also owns the 
parts of the three Trans-Canada microwave networks in Manitoba as well as part 


of Telesat Canada which will provide a satellite link across Canada. 


Lett J. in the case of British Columbia Power Corp. tee. AH Gy 


for B.C. et al, sets the stage for our examination as follows: 


'' Tt seems to me on a close examination of s. 92(10)a 
and the judgments in the Winner case and the Tank Truck 
Transport case that if the Court finds aspects of an 
undertaking which are interprovincial in the sense of 
connecting one Province with any other of the Provinces, 
or extending beyond the limits of the Province, then the 
whole undertaking has the character of an undertaking 
that connects or extends within the meaning of s. 92(10)a.""16 


Two points should perhaps be stressed here. One is that we are not 


dealing in symmetry. That is to say that just because a prima facie intrapro- 


It. —The hardware includes the wires, microwave relay towers, switching facili- 
ties and generally all the equipment, mostly though not entirely unmovable, 
required to carry on a telecommmications business. See Telecommission General 
Report, Chapter 10 for greater detail. 

poe OCemLUL Cs, CNapLer tL6, 

16. (1965) 47 D.L.R. (2d.) 683 at p. 715. Hereafter B.C. Power case. Ci 

Prof. McNair, oe cit. at p. 374: "It is clear that a work or undertaking falls 
in toto within federal authority if it has some interprovincial extensions in 
practice since the jurisdiction is referrable to the work or undertaking as such 
and not the interprovincial features thereof. The presence of some interprovinci | 
movement is sufficient to bring an undertaking as a whole under federal competen 
provided it is no mere subterfuge to escape Provincial control.'' This is perhap: 
as it should be since it is really local works which connect or extend beyond pro~ 
vincial limits that are subject to federal jurisdiction. 


vincial undertaking with interprovincial aspects is a matter for federal juris- 

diction, this does not mean that a prima facie interprovincial undertaking with 

intraprovincial aspects would become a matter for provincial jurisdiction. This 
is important in drawing conclusions from the jurisprudence. 

The second point is that we are not dealing in quantities, but are 
looking only for interprovincial aspects (or "some interprovincial extensions" 
or ''movement'' in McNairn's words). 

McLennan J. of the Ontario High Court provides us with what appears to 
have become quite a definitive statement here: 

tt. . ‘undertaking' involves activity and I think that 

to connect or extend, that activity must be continuous 

and regular, but if the facts show that a particular 

undertaking is continuous and regular, as the under- 

taking is in this case, then it does in fact connect 

or extend and falls within the exception in s. 92(10) 

(a) regardless of whether it is greater or less in 

extent than that which is carried on within the Pro- 

vince ."'17 

In that particular case, only 6% of the Ontario company's business 
was interprovincial with 94% being intraprovincial. The principle was 
affirmed even more dramatically in the case of Regina v. Cooksville Magistrate's 
Court, Ex Parte Liquid Cargo Lines Ltd, ,18 where an Ontario trucking company's 
undertaking was deemed to be interprovincial even though only 1.6% of its loads 
were hauled to or from points outside Ontario, representing only 10% of its 
total mileage. 

We must accordingly attempt to ascertain which interprovincial 
"aspects"! are germane in determining whether an undertaking can be classified 
among the exceptions in s. 92(10) (a). 

7a eine T Truckelransportele dt Lg ASA DG ey Gar 1 at p. 172. “Att 
without reasons (19 .L.R. (2d.) 636. Hereafter Tank Truck Transport case. 


GE let tadeloc weit. adie Demon. 
LS. (1965) 46 D.L.R. (2d.) 700. Hereafter Liquid Cargo case. 


Eo 


nS 


It is submitted that three are relevant. One pertains to the extra- 
provincial service provided by the company; the second relates to physical 
extension beyond the province; and the third to its relationship to a national 
system. 

Turning to the first, we note developing through the related juris- 
prudence of the past decade a notion of "continuous and regular connection". 
Thus McLennan J. in the Tank Truck Transport case: 


" >. . 'undertaking' involves activity and I think that 


to connect or extend that activity must be continuous 

ANGEVCOULA tT) .e en we lo 

Lett J. followed this in the B.C. Power case, 29 and in the Liquid 
Cargo case, Haines J. characterized the Liquid Cargo Lines Ltd. trucking 
undertaking as interprovincial because it was clear that it provided extra- 
provincial service consistently whenever its customers applied for it. In 
his words: 

'" Viewed from the point of view of the applicant 

Company, it is clear that its customers are provided 

with extra-provincial service consistently and without 

interruption whenever they apply to the applicant for 

Sucheservi1ce.. 

Applying this principle to the Manitoba Telephone System, it is 
clear that it too offers a complete range of extra-provincial long-distance 
services to its customers continuously and on demand. It "connects" Manitoba 
with other provinces (and the U.S.) in virtue of these services. Moreover a 
large percentage of its revenues derive from interprovincial calis, 

Teme Oc @ Catewa tap cual 2) 
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Examining the second interprovincial "aspect", viz. physical connexion, 
it might be noted that it was the view of Haines J. in the Liquid Cargo case 
that there was really no need for physical terminals outside the province in 
order to characterize the undertaking as interprovincial. In his words: 

™ If I find, as I do; that the applicant's operations 

as a whole constitute an undertaking connecting Ontario 

with any other or others of the Provinces, or extending 

beyond the limits of the Province of Ontario, the mere 

absence of a terminal outside Ontario does not render 

it a local undertaking.'"22 

Nevertheless, the jurisprudence would in general tend to indicate 
the need for an interprovincial physical "aspect". | 

Now it is pointed out by Professor McNairn that: | 

6. . it has never been suggested that the faci- 

lities for interprovincial and foreign calls pro- 

vided by various Provincial telephone systems are 

enough to bring these systems under federal control, 

though both a physical connexion of wires and co- 

operative arrangements with extraprovincial systems 

are necessary.''23 
This does not necessarily mean that such an argument based on interconnection 
at the border could not be made,24 but perhaps it is not necessary to make 
it here, 


Following the case of the Queen _in Right of Ontario v. Board of 
Transport Commissioners,2° we can conclude that if a provincial enterprise 


| 
| 


uses the lines of an interprovincial system, then the provincial enterprise 


will be regarded as interprovincial. 


22. Ibid. at p. 705. Haines J. mentions that in the Tank Truck Transport case 
there had in fact been an extra-provincial terminal, but that McLennan J. had 
held this to be significant. It should be noted that this argument is differ 
from the ''time-delay" one which McNairn raises, where an undertaking is inter 
provincial even though extra-provincial installations, which are or are decla 
by corporate objects to be intended to be built, have not yet in fact been bu: 
Here none are to be built at all. f 

23. McNairn, op. CL mata Deo. 

24. The "roads" cases, where roads meeting at the border are still deemed provi 
cial can, I think, be distinguished. Moreover the B.C. Power case treated t 
fact that provincial power lines interconnected with a foreign power grid as 


very significant in characterizing B.C. Power's undertaking as interprovinci 
25. (1968) 65 D.L.R. (2d.) 425. Hereafter GO Transit case. 


The Manitoba Telephone System, along with twelve other telecommunications 
carriers across Canada, has agreed to rent two satellite channels from Telesat 
Canada for the transmission, inter alia, of telephone messages. Manitoba will 
then be employing the lines of an interprovincial system for the transmission 
of its messages. While it is true that it will not employ these lines 
exclusively, the principle of "load-on-demand" will be in effect so that 
messages will be transmitted either through terrestrial or satellite channels, 
depending on which are free, and without the customers knowing how their 
messages are travelling. Thus the Winnipeg to Regina call, if terrestrial 
Circuits between the two cities were occupied, could travel via satellite. 
What is more, Canadian telephone facilities are so linked up even today that 
that same call, if the direct Winnipeg-Regina circuits were occupied, might 
travel from Winnipeg to Toronto and then back across another microwave link- 
up to Regina. From the Ontario border to Toronto and back, Bell Canada faci- 
lities would have been employed, and the principle of the GO Transit case 
would again apply. 

A final point about the "aspect" of physical extension that might 
be considered is that the extensive employment of microwave radiocommunicat ion 
by the Manitoba Telephone System (and other Canadian companies) inevitably 
means that there is physical "spill-over'' of waves beyond provincial boundaries. 
It was partly on the basis of this sort of "area of disturbance" reasoning 
that radiocommunication was implicitly conceded to be within federal juris- 


diction under section 92(10) (a) .26 


26. Radio Reference at p. 314-5. 


<1 Ot 


The third interprovincial "aspect'' concerns the possible relation- 
ship which a telephone carrier might have with a "national system". 

The picture that emerges from the Telecommission studies is that 
of a Canadian telecommunications system, which provides a variety of services, 
including telegraph, telephone and teleprinting, through a variety of modes, 
including microwave relays, wires, cables and satellites. Looking at the 
telephone service in particular, we are or soon will be at the stage where 
messages will travel through a variety of modes in different directions across 
the country. The fact that part of the hardware of some of the modes are 
owned by the Manitoba Telephone System is becoming increasingly irrelevant. 

The point is that different messages are sent from, into, or through its faci- 
lities from and to different points in and out of Manitoba, and in this system 
its facilieies play an integral role. The entire system is interconnected 

and interdependent and every company plays an essential part. 

The reality of the hardware "infrastructure" is reflected in the 
intercorporate ''superstructure'', the complex web of arrangements and agreements 
among all the companies in the system. Eight of the largest in fact form the 
Trans-Canada Telephone System (T.C.T.S.), an association organized in 1931 "'to 
design, build and operate a Canadian continent-wide network''.27 Through its 
coordination of the construction programs of its members, its revenue settlement 
arrangements and its planning function, it aims ''to provide the necessary co- 
ordination and integration of Canada's telecommunications services on a national 


basis".28 While this paper is not attempting to suggest a definitive answer to 


PAS Telecommission Study 2(i) "Study of Institutional Structure of Telephone 
Operating Industries", at p. 31. 
28. Ibid.elat pasa: 


the question of whether the T.C.T.S. could be regarded as an undertaking within 
the meaning of section 92(10) (a) ,29 the organization both reflects and co- 
ordinates the interdependence of the Canadian system. 

The Manitoba Telephone System, on the basis of its integral relation- 
ship to the Canadian telephone system, reflected in its membership in the Trans- 
Canada Telephone System, can on this basis perhaps also be considered to be a 
"connecting" and "extending" undertaking within the meaning of section 92(10) (a). 

In addition to section 92(10)(a) of the B.N.A. Act federal jurisdiction 
over all telecommunication carriers could probably be based on the general 
power in the introductory paragraph of section 91. The argument could, it is 
believed, successfully be made that telecommmications does indeed go beyond 
local or provincial interests and concern to that of Canada as a whole.39 In 
view of the integrated multi-modal and extensive Canadian telecommunication 
systems and facilities, and of the national goals which depend on these systems 
for their attainment, authority must be available to the Canadian government 
to regulate communications in pursuit of national goals. 31 The increased resort 
to the general power in recent years would tend to support this head of federal 
jurisdiction. %2 

On the basis, then, either of section 92(10)(a) or of the introductory 
paragraph in section 91, the Manitoba Telephone System, as well as Saskatchewan 
Telecommmications would be subject to exclusive federal jurisdiction, and the 


29. It would, however, probably be so regarded were 1T.C.1.S. an operator of the 
interprovincial long lines in the manner of the American Telephone & Telegraph 
Coven, tnesU.o. 

30. Cf. Johannesson v. West St. Paul (1952) 1S.C.R. 292, and In re Regulation 
and Control of Aeronautics, 1932 A.C. 54 for statements of the "national Tare 
SLONS ULES Le 

31. These goals would include the elimination of regional and information dis- 
parities among Canadians, the development of remote areas and the assertion of 
Canadian sovereignty in the far-flung reaches of the country, to name just a few. 
32. See A. S. Abel, 'What Peace, Order and Good Government?" (1968) 7 West. 

On tamuLaw aReV cael, 
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Winnipeg to Regina calls could accordingly be regulated federally. % Moreover, 
it is suggested that the same reasoning as applies to the companies serving Win- 
nipeg and Regina also applies to the ones serving St. John's and Moncton.°4 As 
regards the companies serving Toronto and Vancouver, the same reasoning would 
again apply. These are of course already subject to federal jurisdiction. 


It is accordingly the conclusion of this brief that the major telephone 


companies in Canada are subject, in regard to both their interprovincial and 
their intraprovincial rates and services, to the exclusive jurisdiction of Par- 


liament. 


33. There is under the constitution a third head of jurisdiction in virtue of whi 
the facilities of the Manitoba Telephone System (inter alia) could come under 
federal jurisdiction. This is section 92(10)(c) whereby works may be declared by 
Parliament to be for the general advantage of Canada or two or more of its provin- 
ces. The works of Bell Canada and of the B.C. Telephone Co. have in fact been so 
declared. 


The problem of course with such a unilateral declaration is not legal but 
rather political. Although employed 470 times since Confederaion, the declara- 
tory power has not been employed for over a decade now. Reliance on it now as 
the primary basis for federal jurisdiction might be regarded as politically un- 
justified. Even in the cases of Bell and B.C. Tel. (which declarations were 
made in 1882 and 1916 respectively) it has been argued that the declarations 
were "'secondary', invoked in order to make doubly sure of a jurisdiction whose 
original basis lay in the interprovincial objects of both companies. 


34, In fact the case for federal jurisdiction over the latter companies is 
even stronger in virtue of their corporate control and ownership. 


Moncton, for example, is served by the New Brunswick Telephone Co. which 
is 51% owned and which is controlled by Bell Canada. 


Thus, while corporate control is by no means sufficient to determine 
constitutional jurisdiction, the fact of Bell control over N.B. Tel. could be 
regarded as additional evidence of the two companies constituting a single con- 
necting undertaking. The same would probably apply to the three other maritime 
companies as well. 


(ft should be noted that the question of control is quite separate from 
that of incorporation, which is not relevant to the question of jurisdiction. 
Thus while the Manitoba Telephone System, N.B. Tel. and certain other carriers 
are incorporated under provincial charters, this incorporation power does not 
of itself confer legislative authority on the incorporating jurisdiction to 
regulate the corporation's functional activity). 
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INTRODUCTION & GENERAL 


Alexander Graham Bell first disclosed his concept of the 
telephone set in July, 1874 and wrote the patent specifications during 
1875. The first working model of the telephone was completed in 1876. 
The birth of the telephone industry may be said to date from 
August 10, 1876, when Mr. Bell made the world's first long distance telephone 


call from Brantford to Paris, Ontario. 


The first commercial developments of the telephone were 
made by telegraph companies which had signalling systems connected by 
wires to central offices in various urban areas in Canada. One of these, 
the Hamilton District Telegraph Co., began to replace its signalling 
boxes with telephone sets with the result that it came to operate the 
first telephone exchange in Canada early in 1878. The Bell family interests 
were first handled by the Dominion Telegraph Company, which opened its 
first exchange in Montreal early in 1879. The Bell Telephone Company of 
Canada was incorporated by Special Act of the Parliament of Canada on 
April 29, 1880, and the history of the telephone industry in Canada, part- 
icularly in the earlier years, has been closely related to the development 


of this Company. 


The Bell Telephone Company of Canada immediately began to purchase 
telegraph companies which were providing telephone service and to expand the 
scope of their operations. The stated intention of the Company shortly after 
its incorporation was to provide service in all parts of Canada except 


British Columbia and this it proceeded to do. Of necessity, service was first 


provided in the more densely populated areas where larger numbers of 
subscribers could be obtained without the expense of providing lengthy 


wire connections. 


During the period between 1880 and the turn of the century, The 
Bell Telephone Company of Canada established service in all urban centers 
of any size and also established trunk line connections between the larger 
centers. It was unable, however, to provide service in many rural areas 
because of the excessive cost. This led to the setting up of many small 
telephone systems and companies to meet the demand in particular areas where 


The Bell Telephone Company of Canada did not operate. 


It was soon found that raising the capital required to provide 
telephone service in various parts of Canada required the participation and 
co-operation of residents of the areas involved. This led to the formation 
of local companies in the Maritime Provinces to which The Bell Telephone 
Company of Canada sold its plant. This was done in Prince Edward Island 


in 1885, in Nova Scotia in 1888 and in New Brunswick in 1889. 


In the west, the rural nature of the country, the long distances 
involved, and the sparseness of the population provided even greater 
difficulaties and led to the entry of Provincial Governments into the field. 
This was done with the intention of providing service to all who demanded it, 
whether located in urban or rural areas. The Bell Telephone Company of Canada 
sold its plant to the Governments in Manitoba and Alberta in 1908 and in 


Saskatchewan in 1909. 


The major telephone companies and provincial systems have 
expanded their networks during the years by the acquisition of many of 
the small independent telephone systems, but there still remains a large 
number of these. At the end of 1968, there were 1,772 telephone systems of 
various types listed by the Dominion Bureau of Statistics as operating 
in Canada and they had 8,817,846 telephones in service. These systems are 


broken down as follows: 


Telephones 


Federal Systems 1 37,200 
Provincial Systems 10 1,136,303 
Municipal Systems 30 282,537 
Incorporated Companies 109 7,276,968 
Co-operatives 1685 83,339 
Partnerships 1 61 
Sole Proprietorships 6 1,438 


The end of the Second World War marked the beginning of an era 
of greatly increased activity in Canada's north, particularly in the fields 
of defense, mining and energy. This in turn led to demands for telephone 
service in these distant areas and resulted in Bell Canada expanding its 
operating territory into Labrador and the Northwest Territories. Similarly, 
the government systems in the west and British Columbia Telephone Company 
have steadily extended their communications coverage northward to meet service 


requirements in these developing regions. 


CANADIAN TELEPHONE INDUSTRY ORGANIZATIONS 

The best known of these organizations is the Trans-Canada Telephone 
System, formed in 1931 by seven major telephone organizations. Its aims are 
to develop and maintain an all-Canadian coast-to-coast long distance network 
and establish uniform operating procedures to speed the handling of long 
distance traffic. Today there are eight full members of the system and one 
associate member: 

Newfoundland Telephone Company Limited 

Maritime Telegraph and Telephone Company, Limited 

The New Brunswick Telephone Company, Limited 

Bell Canada 

Manitoba Telephone System 

Saskatchewan Telecommunications 

Alberta Government Telephones 

British Columbia Telephone Company 


The Canadian Overseas Telecommunication Corporation is an associate member. 


Members of the Trans-Canada Telephone System work together in a 
nationwide business. They provide a complete network capable of carrying a 
diversity of communications -- television and radio programs, data and 
defense communications, as well as regular telephone traffic between the 
Atlantic and the Pacific. Working in concert, each member provides the 
telephone plant within its own territory and shares in the revenues from 


communications carried into, out of, or across its territory. 


The Trans-Canada network is available to every telephone system in 


Canada through the facilities of one of the member companies. Via the Canadian 


Overseas Telecommunication Corporation, telephone companies across the 


country can also route calls to overseas points. 


An organization of a somewhat different character, the 
Telephone Association of Canada was formed in 1921 to promote co-operation 
and the interchange of technical and operating information within the 
telephone industry. In addition to the eight members ot the Trans-Canada 
Telephone System, five other companies belong to the association: 

Québec-Téléphone | 

edmonton telephones 

The Island Telephone Company, Limited 

Northern Telephone Limited 


Ontario Northland Communications 


The need for sharing technical and operating information is great. 
The telephone industry is expanding and diversifying at a rapid pace and 
technology makes new advances each year. Through the Telephone Association 
of Canada, the experience of others in the industry is made readily available 
to all members. This greatly eases the adjustment to new techniques and 


developments. 


Other Canadian telephone systems also see the benefits of 
associating with their fellow members in the industry. Many such systems 
have formed groups, such as the Canadian Independent Telephone Association, 
the Québec Independent Telephone Association, the Ontario Telephone 
Association, and the Saskatchewan Association of Rural Telephone Companies, 
all with aims basically similar to those of the Telephone Association of 


Canada. 


Co-operation within the industry extends further than the mere 
creation of groups. Nine major telephone organizations have service 
agreements with Bell Canada through which they can obtain advice and 
assistance on both technical and operating matters for an annual fee. 
Bell Canada has a similar agreement with the American Telephone and 
Telegraph Company in the United States, which gives it the benefit of 
the latest information from below the border as does British Columbia 


Telephone Company with General Telephone & Electronics Corporation. 


Again many of the smaller telephone systems receive advice and 
assistance from larger companies. Bell Canada maintains close liaison 
with about 200 telephone companies and systems in Ontario and Quebec. 
Meetings are held to discuss matters of mutual interest; training courses 
are offered to employees of many smaller companies, and the latest inform- 


ation about the industry is specially prepared for them. 


The aim of the larger systems is to assist the smaller companies 
to operate as efficient and prosperous enterprises. Efforts in this 
direction are amply justified by the improved long distance service all 
customers enjoy as a result and by the general increase in business that 
good service encourages. Co-operation and mutual assistance produce better 
quality service which, in turn, generates a demand for the services the 


telephone industry provides. 


oy 


HISTORICAL OUTLINE OF DEVELOPMENT OF REGULATION 
The regulation of telephone service in Canada finds its roots 
in British railway law, as the development of telegraph service in Britian 


was closely associated with the railway system. 


In Canada, regulation of telephone service has been undertaken 
at the federal, provincial and municipal levels. The first general federal 
legislation with regard to telephones was enacted with the passing of the 
Railway Act of 1906. The development of federal regulation is outlined in 
the histories of the British Columbia Telephone Company and Bell Canada in 


Appendix A. 


Provincial legislation with regard to telephones has been enacted 
by all Provinces; the various statutes are listed in the Bibliography and 
discussed in the histories of the provincially organized companies and systems 


in Appendix A. 


In an attempt to obtain a comprehensive view of operating and 
regulatory environments in Canada, the members of the Trans-Canada Telephone 
System have each provided an individual history. The companies and systems 
providing the histories are as follows: 

Newfoundland Telephone Company Limited 


Maritime Telegraph and Telephone Company, Limited 
and The Island Telephone Company, Limited 


The New Brunswick Telephone Company, Limited 
Bell Canada 

Manitoba Telephone System 

Saskatchewan Telecommunications 

Alberta Government Telephones 


British Columbia Telephone Company 


CURRENT REGULATORY SETTING 


ECONOMIC 
Two members of the Trans-Canada Telephone System operate under 


federal jurisdiction, Bell Canada and British Columbia Telephone Company. 


This jurisdiction is exercised by the Canadian Transport 
Commission and flows from the Special Act of Incorporation of each company 


and the Railway Act. 


It is mainly one of approving just and reasonable telephone rates 
and charges, free from unjust discrimination or undue preference. There is 
no statutory definition of the criteria to be used by the Commission in 
testing the justness and reasonableness of rates and varying tests have been 


utilized at different times. 


The Commission also has jurisdiction over the sale or other 
disposition of capital stock; connections and contracts with other telephone 


systems; and granting leave to construct outside plant across railways. 


The six remaining T.C.T.S. members operate under provincial 
jurisdiction administered in all cases but that of Saskatchewan 
Telecommunications by an administrative board or commission. Saskatchewan 


Telecommunications reports directly to the government of its Province. 


The reasonableness of telephone rates of provincially regulated 
telephone companies in Newfoundland, Nova Scotia, Alberta and British Columbia 
is tested by formulas making use of the rate of return on a rate base calculated 


on a valuation of plant in service plus allowances for such items as working 


capital. In New Brunswick, Quebec and Manitoba rates must be just and 
reasonable, with no test specified, but in the latter Province there 

is an enumeration of specific factors which must be taken into consideration. 
In Prince Edward Island the test is the rate of return on a rate base to be 
fixed by the regulatory authority. Ontario uses return on capital investment 
for the larger telephone systems and, for municipal systems, rates must be 
sufficient to meet payments of principal and interest on debentures. The 
test of rates of rural telephone systems in Saskatchewan is that they be 


sufficient to pay operating and other costs. 


TECHNICAL 

Federal legislation also affects those operations of telephone 
companies which make use of the radio frequency spectrum which include many 
local and long distance services. Other typical services carried by radio 
are video, data, land, marine and aeronautical mobile, remote audio broad- 


casting and TV pickups, paging and facsimile. 


The first regulation with regard to radio in Canada came with the 
passing of the Radio Telegraph Act in 1913. This was succeeded by the Radio 
Act of 1938. The scope of regulation has paralleled advances in technology 
relating to radio communications. Administration was first under the 
Department of Naval Services, then under the Department of Transport and has 
now been transferred to the new Department of Communications. The Department 
encourages the parties concerned to resolve, by mutual agreement, problems 
relating to the allocation and use of the radio frequency spectrum. It is 
also responsible for the administration, nationally, of international arrange- 


ments relations to the management of the spectrum. 
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The operations of telephone systems are also regulated in 
part with regard to the location of plant by federal statutes and 
departments. In case of lines crossing navigable waters, the Navigable 
Waters Protection Act must be complied with. This is administered by 
the Department of Transport either directly or through agencies such as 
the St. Lawrence Ship Channel Authority or the National Harbours Board. 
Crossings of railways under federal jurisdiction must comply with the 
Railway Act as administered by the Canadian Transport Commission and 
there is similar legislation with regard to provincial railways. Crossings 
of oil and gas pipe lines under federal jurisdiction must comply with the 
National Energy Act as administered by the National Energy Board. Crossings 
of roads and highways involve dealing with the various provincial departments 
of roads or highways or municipal authorities, in addition to the Canadian 
Transport Commission. More detailed discussion of provincial technical 


regulation is found in the individual histories in Appendix A. 
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APPENDIX A 


NEWFOUNDLAND TELEPHONE COMPANY LIMITED 


The Anglo-American Telegraph Company inaugurated the first 


telephone exchange in St. John's, Newfoundland, in 1895. 


In 1919, Anglo-American sold its business to the Western Union 
Telegraph Company. On May 31, 1919, The Avalon Telephone Company, Limited 
was incorporated and took over the telephone plant and rights of the 
Telegraph Company. At that time there were 800 telephones operating in the 
city; at December 31, 1968 the total number of telephones operating in 


Avalon's system had reached 82,645. 


For thirty years Avalon conducted its business without formal 
regulation but in conformity with various acts passed by the Government 
of Newfoundland. In 1949, shortly after Newfoundland became a Province of 
Canada, the Board of Commissioners of Public Utilities was appointed and 
Avalon came under the jurisdiction of this body. In 1962, The Bell 
Telephone Company of Canada made an offer to the shareholders of Avalon 
and acquired 99% of the Ordinary Shares. On January 1, 1970 the name of 


the company was changed to Newfoundland Telephone Company Limited. 


OPERATING TERRITORY 

Telephone service on the Island of Newfoundland is supplied by 
two companies - Newfoundland Telephone Company Limited and Canadian National 
Telecommunications. The territory served by Newfoundland Telephone Company 
Limited includes all of the Avalon Peninsula, part of the Burin Peninsula, 


part of Central Newfoundland (Grand Falls - Pointe Leamington) and the 
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West Coast from Deer Lake to Rose Blanche. Most of these areas were 
originally franchised and take in most of the more populated parts of 

the Island. The Government of Canada acquired the system belonging to 

the Newfoundland Postal Telegraphs in 1949 and appointed Canadian National 
Telecommunications to take over its operations. This Government-owned 
branch of the Post Office had begun to connect their offices by telephone 
and supply some service on a rural line basis. C.N.T. has carried out a 
program of modernization and expansion, and at the end of 1968 had some 
23,000 telephones in use. C.N.T. built and maintains the main microwave 


system from St. John's to Sydney, N.S. 


Bell Canada and the Labrador Telephone Company (formerly the 
Newfoundland and Labrador Telephone Company) operate in the Labrador 
section of the Province the former with 7,074 telephones and the latter 


with 2,958 telephones at December 31, 1968. 


All four systems thus interconnect 115,677 telephones within the 


Province. 


On January 10, 1939 a radio telephone link was established between 
St. John's and Montreal, giving the Island its first telephone connection 
to the rest of the world. Since then Newfoundland Telephone Company Limited 
has made use of leased facilities, both cable and microwave and had 131 
circuits to the Canadian mainland at December 31, 1968. These are on 
diversified routes; by the main microwave system built and operated by C.N.T. 
from Red Rocks, Newfoundland to Cape North, Nova Scotia; Port-aux-Basques to 


Sydney, N.S., Corner Brook to Grosses-Roches, Quebec, and to L'Anse-au-Loup, 
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Blanc Sablon and Goose Bay in Labrador. Another route -- Clarenville -- 


Sydney is being re-established in TAT 1 cable. 


REGULATION 

The Public Utility Act in 1964 and Amendment 1966 thereof applies 
only to public utilities that are subject to the legislative authority of 
the Province and gives the Board power to regulate in such matters as 
(1) Rates, (2) Issue of Capital, (3) Construction Expenditures, 
(4) Rate Base and Rate of Return, (5) Rate of Depreciation, 
(6) Forms of Record, (7) Adequacy of Service. Newfoundland Telephone 
Company Limited and Labrador Telephone Company are regulated by the 
Provincial Authority while Canadian National Telecommunications comes under 


the jurisdiction of the Canadian Transport Commission. 


In matters referred to the Board of Commissioners of Public 
Utilities, through petition or otherwise, hearings are held and orders 


issued after consideration of evidence by the Board. 
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MARITIME TELEGRAPH AND TELEPHONE COMPANY, LIMITED 

In 1878 the Dominion Telegraph Company installed the first 
telephone on a commercial basis at Halifax. A year later the Western 
Union Telegraph Company also opened a telephone office in Halifax serving 
notice that it was prepared to supply telephone service to the public. 
In July of 1880 the Bell Telephone Company of Canada, then organized as 
a corporate entity only three months, purchased the plant and rights of 
the Dominion Telegraph Company. A similar purchase of the Western Union 


interest was made in 1881. 


In May, 1887, the Nova Scotia Telephone Company was incorporated 
under the laws of Nova Scotia. This company was specifically incorporated 
for the purpose of supplying telephone services to the Halifax area and 
over as great an area of the rest of the province as was practicable. In 
1888 this company purchased the Bell Telephone Company's undertaking, both 
in Nova Scotia and New Brunswick, only to sell the New Brunswick interest 


back to Bell the following year. 


Between 1887 and 1911 the Nova Scotia Telephone Company continued 
to expand its telephone services throughout Nova Scotia, acquiring the plant 
and undertaking of several privately incorporated telephone companies in the 
process. These independent companies, one of which was incorporated as early 
as 1885, were established on a purely local basis to supply local service 
only. In early 1910 Maritime Telegraph and Telephone Company, Limited was 
incorporated with head office at Halifax. This company immediately commenced 
to purchase the undertakings of several privately incorporated telephone 


companies in the Province, as well as to initiate negotiations with the 
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Nova Scotia Telephone Company with a view to purchasing or leasing 

the company's entire telephone system throughout the Province of 

Nova Scotia. On July 1, 1911, Maritime Telegraph and Telephone Company, 
Limited purchased the entire undertaking of the Nova Scotia Telephone 
Company, thus consolidating the major telephone systems in the Province 


under the company's name. 


Since its incorporation, Maritime Telegraph and Telephone 
Company, Limited has steadily expanded its telephone services and plant 
in the Province. By 1916 the number of telephones operated by the company 
exceeded 20,000. The first dial central office came into service in Halifax 
in February of 1921, and in 1929 and 1930 direct long distance circuits 
were opened to Boston and Montreal. Following the depression years the 
number of telephones expanded rapidly exceeding 100,000 by 1950. Long 
distance cable was established during these years linking various parts of 
the Province along with such other technical advances as dial service, radio 
links and later microwave radio link. Authorized corporate capital was 
increased from $15,000,000.00 to $25,000,000.00 in 1953, and in 1961 


increased two-fold to $50,000,000.00. 


From the time of its incorporation Maritime Telegraph and 
Telephone Company, Limited became subject to the broad regulatory control 
of the Board of Commissioners of Public Utilities for the Province of 
Nova Scotia. The first Public Utilities Act was enacted by the Nova Scotia 
Legislature in 1910, but this Act, combined with an earlier statutory 
requirement that all telephone toll schedules be filed with the provincial 
secretary, proved to be an ineffective method of regulating telephone services 


and other public utilities. The Public Utilities Act of 1913 corrected the 
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situation, creating a Board with broad and effective regulatory powers 
over all public utilities carrying on business in the Province, including 


Maritime Telegraph and Telephone Company, Limited. 


Over the years numerous private and rural telephone companies in 
the Province have been purchased by Maritime Telegraph and Telephone Company, 
Limited while others, with the approval of the Board of Commissioners of 
Public Utilities, have abandoned the service of their respective territories. 
With the approval of the Board, Maritime Telegraph and Telephone Company, 
Limited has been permitted from time to time to enter these mostly rural 


districts to provide telephone service. 


Except for the ultimate control of government, the regulatory 
powers of the Board of Commissioners of Public Utilities and the limitations 
set out in its own act of incorporation, the management and board of 
directors of Maritime Telegraph and Telephone Company, Limited have free 


and complete control over the management and business policy of the company. 


The company's Act of Incorporation gives it power to operate wire- 
less telephone and radio-telephone systems as well as to provide and furnish 
services and facilities for the transmission of intelligence, sound, television, 
pictures, writing or signals. In addition to telephone services the company 
presently provides services to independent bodies in transmitting television 
signals over its microwave facilities and co-axial cable facilities. In 1966, 
when Bell Canada acquired a controlling interest in Maritime Telegraph and 
Telephone Company, Limited, the Nova Scotia Legislature amended the company's 
Act of Incorporation to limit the voting power of any shareholder to a 


maximum of 1,000 shares. A private Act passed in 1912, relating to the Act of 
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Incorporation, specifies the right of Bell Canada to nominate and 
appoint two directors to the board of Maritime Telegraph and Telephone 
Company, Limited so long as Bell shall own at least 10,000 shares in the 


capital stock of the company. 


As of December 31, 1969, Maritime Telegraph and Telephone Company, 


Limited had 269,211 telephones in service. 


CORPORATE RELATIONSHIPS 

The capital stock of Maritime Telegraph and Telephone Company, 
Limited is subject to private ownership. The only shareholder owning 
over 10% of the company's shares is Bell Canada which holds 52.4% of the 
common shares and 5.9% of the preferred. This direct ownership by Bell 
is without voting control, due to the previously mentioned 1966 amendment 


to the company's Act of Incorporation by the provincial government. 


The company purchased the outstanding shares of the Telephone 
Company of Prince Edward Island in 1910. The Island Telephone Company 
Limited acquired the undertaking formerly owned by the Telephone Company 
of Prince Edward Island through private statute in 1929 with the Maritime 
Telegraph and Telephone Company, Limited presently owning 56% of the capital 
stock of Island Telephone. Island Telephone is an operating company only 
and has no subsidiaries of its own of any kind. It is discussed more fully 


at page 21 herein. 


Cable Vision Services (Nova Scotia) Limited is a wholly owned 
subsidiary of Maritime Telegraph and Telephone Company, Limited. This 
operating company provides television transmission service to an independent 


Nova Scotia firm. 
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OPERATING TERRITORY 

Maritime Telegraph and Telephone Company, Limited was originally 
incorporated for the purpose of carrying on business in the Maritime Provinces. 
In actual fact it has confined its operations to the Province of Nova Scotia, 
although no territorial restrictions are laid down in its Act of Incorporation. 
The company's actual operations cover substantially the whole of the 
Province. Private telephone companies, as well as those incorporated as 
mutuals under the Rural Telephone Act, serve an ever decreasing area of the 
Province. In recent years more and more of the mutual companies have, with 
the approval of the Board of Commissioners of Public Utilities, abandoned 
their respective territories, and service in those territories has then been 
provided by the company. In 1968 alone, ten mutual telephone companies 
abandoned their respective rural districts, with the Board permitting the 
company to enter the abandoned rural districts to give telephone service. In 
very few exchanges the company has provided services overlapping that of 
connecting companies, but always with the approval of the Board of 


Commissioners of Public Utilities. 


REGULATION 

The present regulatory authority for the company is the Board of 
Commissioners of Public Utilities for Nova Scotia operating under the Public 
Utilities Act. The Board consists of three commissioners including a chairman, 
and vice-chairman, appointed by Governor-in-Council, all of whom hold office 
until the age of 70 years, unless directed otherwise by the Governor-in- 
Council. The Board's powers stem from the 1913 Public Utilities Act 
patterned to a large extent on the Act Establishing the Board of Railway 


Commissioners in Wisconsin in 1907. The 1913 Act greatly expanded the 
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jurisdiction, powers and stature of the Board. It contained 97 sections 
and many of these sections can be found unchanged, in the present Public 
Utilities Act. Since 1913 there have been a number of amendments to, and 
consolidations or re-enactments of, the Act, although amendments since 


1943 have been minor and infrequent. 


Almost every provision of the Public Utilities Act for the 
Province deals with the regulation of telephone communication, either 
directly or indirectly. The Board, under the Act, is given broad 
jurisdiction to regulate the company as a public utility, both in technical 
and economic matters. Section 17 of the Public Utilities Act sets out the 
general supervisory powers of the Board: 

"The Board shall have the general supervision 

of all public utilities, and may make all 

necessary examinations and inquiries and keep 

itself informed as to the compliance by the 

said public utilities with the provisions of 

law and shall have the right to obtain from 

any public utility all information necessary 

to enable the Board to fulfill its duties." 

The Board has had since 1909, and continues to have, control and 
regulation over the following items of the company's business: expenditures 
on capital construction; rates of depreciation; accounts; rates, tolls and 
charges; issuing of securities and valuation of company property. Under the 
terms of the Public Utilities Act, as interpreted by the Board, Maritime 
Telegraph and Telephone Company, Limited is permitted to earn after payment 
of operating expenses (including depreciation and all taxes) a reasonable 
return on rate base as determined by the Board. In considering the reason- 
ableness of return, the Board looks at capital structure, rate of return on 


the components of the capital structure, the rate of return on such components 


in other business enterprises, including public utilities, corporate 
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financing, financial need, ability to finance, operating efficiency and 


effectiveness, adequacy of service, economic and other factors. 


All applications involving an increase in any rate and many 
applications for rate reductions are by public hearing after public 


notice. 


The Board has power to make rules and regulations for the erection, 
construction, maintenance and repair of all poles and pole lines, specifying 
the type, quality and dimensions of such poles and cross arms and other 
equipment to be attached to them and including regulations over the stringing, 
construction, maintaining and repairing of all wires including drop and 
service wires. The Board is guided in the drafting of these and regulations 
by what it deems to be in the public interest. It has the further authority 
to require every public utility to bring such equipment into conformity with 


such rules and regulations. 


The facilities offered by the public utility must be reasonably 
safe and adequate for the protection of the public. The Board has a broad 
investigatory jurisdiction conferred by the Public Utilities Act which enables 
it to check the adequacy of utility facilities from time to time. No public 
utility is entitled to make any extension to or changes in its line, plant 
and systems which are likely to be detrimental to the service supplied to 
any other public utility without first giving notice to that other public 
utility. In the event of disagreement the Board of Commissioners of Public 
Utilities will determine the matter after hearing the parties concerned. 


S. 66(1) of the Public Utilities Act for Nova Scotia provides that: 
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"A public utility that owns, operates 
manages or controls, or is incorporated 
for the purpose of owning, operating, 
managing or controlling any plant or 
equipment for the conveyance of telephone 
messages either directly or indirectly to 
or for the public shall not at any time 
change the type of equipment installed in 
any of its exchanges without first 
obtaining the approval of the Board." 
Such approval may be given ex parte or after public hearing if 


the Board determines that such a hearing is merited in the circumstances. 


OTHER REGULATORY AND QUASI-REGULATORY INFLUENCES 


The Board of Commissioners of Public Utilities is the only 
regulatory agency affecting the operations of Maritime Telegraph and Telephone 
Company, Limited other than the limitations and controls laid down by its 
own Act of Incorporation. Certain sections of the incorporating Act give 
indirect regulatory authority to Councils of incorporated cities and towns 
by obliging the company to comply with certain directions when erecting, 


constructing or maintaining poles, wires or cables in these areas. 


THE ISLAND TELEPHONE COMPANY LIMITED 

The Telephone Company of Prince Edward Island, which later became 
the Island Telephone Company, Limited was incorporated by the Legislature 
of Prince Edward Island in 1885, just nine years after the invention of the 
telephone. This company gradually built up a telephone system more or less 
covering the whole of Prince Edward Island. In 1910, when Maritime Telegraph 
and Telephone Company, Limited was incorporated for the purpose of consol- 
idating all the telephone companies of Nova Scotia and bringing their plant 
up to the most modern requirements, negotiations were undertaken with the 


Telephone Company of Prince Edward Island with the object of getting that 
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company to modernize its system, so as to be able to take advantage of 
telephone cable connections between Prince Edward Island and Nova Scotia 
which the Maritime Telegraph and Telephone Company, Limited proposed to 


establish. 


However, due to lack of capital, the Island Company was unable 
to make necessary plant improvements. Maritime Telegraph and Telephone 
Company, Limited at this point began serious negotiations to purchase the 
then outstanding shares of the Telephone Company of Prince Edward Island, 
realizing that it would not be possible to give the public satisfactory 
telephone communications between the Island and other parts of North America 
until the Island Company's plant was entirely rebuilt and modernized. In 
1910 Maritime Telegraph and Telephone Company, Limited was usccessful in 
purchasing the majority of the shares of the Telephone Company of Prince 
Edward Island and immediately set about expending large sums of money for 


modernizing and up-dating the telephone system on Prince Edward Island. 


In 1921, for various reasons, it was found desirable to incorporate 
a Federal Company, known as the Eastern Telephone and Telegraph Company 
Limited, the shares of which were owned by the Maritime Company. The Telephone 
Company of Prince Edward Island's property was then transferred to the 
Eastern Company and continued to be operated under that company's name. 
To facilitate American Telephone and Telegraph Company Limited's desire to 
lay submarine telephone cables across the Atlantic the Maritime Company 
decided to sell the Eastern Company's charter to it for a nominal figure. 
Before this was done it became necessary to divest the Eastern Company of 
its property; thereupon it petitioned the Prince Edward Island Legislature 


for the incorporation of The Island Telephone Company, Limited in 1929. 
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Since the incorporation of this company every effort has been made to 
maintain the most modern telephone plant and equipment on the Island in 
order to provide the most effective and satisfactory service possible to 


the public. 


As of December 31, 1969, The Island Telephone Company, Limited 


had 32,314 telephones in service. 


CORPORATE RELATIONSHIPS 

The only majority or substantial holder of common shares in The 
Island Telephone Company, Limited is Maritime Telegraph and Telephone 
Company, Limited which owns 56% of such capital. The Island Telephone 
Company, Limited has no subsidiary companies, whether operating or other- 
wise, nor does it have any affiliated companies through which it carries 


on any of its operations. 


OPERATING TERRITORY 

The Island Telephone Company, Limited's operating territory is 
the whole of the Province of Prince Edward Island, although its charter of 
incorporation places no limits on the geographical bounds of its actual 
operations. Actual operations cover almost all of the Province except for 
areas serviced by a small and ever decreasing number of privately owned 
telephone companies. Section 3 of the Act of Incoporation granted the 
company the sole and exclusive right to construct, operate and maintain a 
telephone system in Prince Edward Island from 1929 until 1939, subject to the 


rights and privileges enjoyed by rural telephone lines. 
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REGULATION 

The Public Utilities Commission Act does not in itself attempt 
to regulate public utilities in detail. While it provides for a Public 
Utilities Commission, consisting of three Commissioners, the Act concerns 
itself mainly with the general organization and jurisdiction of the 
Commission leaving the specific items to be regulated by it to the terms 
of the Electric Power and Telephone Act, as far as communications are 
concerned. In the most general phraseology, Section 9 of the Act obligates 
the Commission to exercise powers of general supervision over all public 
utilities and to make all necessary examinations and inquiries to assure 
itself that all public utilities in the Province are complying with the 
Act. Any person incorporated for the purpose of owning, managing or operating 
any plant or equipment for the conveyance of telephone messages is deemed to 
be a public utility. The Commissioners, one of whom may be a judge of the 
Supreme Court of Prince Edward Island, or a judge of one of the County 


Courts, are appointed by the Lieutenant-Governor-in-Council. 


The Commissioners are obliged to exercise such powers and 
jurisdiction as are conferred on them by any other Provincial statute. Their 
principal functions are determined by the terms of the Electric Power and 
Telephone Act. This Act governs public utilities which own, operate, manage 
or control, plant or equipment for the conveyance of telephone messages or 
for the production, transmission or furnishing of electric energy. The Public 
Utilities Commission, as appointed under the Public Utilities Commission Act, 


enforces the provisions of the Act. 
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Public Utilities in the field of communications (as specifically 
limited to telephone services by the Act) must furnish reasonably safe and 
adequate service at all times. The height of poles is subject to regulation 
by the Commission. To ensure a reasonable degree of service, as well as an 
efficient operation, no public utility in the Province may install any 
equipment, fixtures or appliances which are not of a uniform design and 
the product of a standard manufacturer, without the consent of the Commission. 
The Commission also has the regulatory power to allow overlapping telephone 
services and installation of equipment and plant on the basis of present or 
future public convenience. This body also ensures that no telephone company 
places any of its poles, conduits or wires in such a manner as to interfere 


with equipment of other companies engaged in the same business. 


Section 96 of the Electric Power and Telephone Act provides: 


"Every public utility shall be entitled to earn 
annually such return as the Commission considers 
just and reasonable, computed by using the 
earnings base as fixed and determined by the 
Commission for each type of service furnished, 
rendered or supplied by such public utility, 

and such return shall be in addition to such 
expenses as the Commission may allow as 
reasonable and prudent and properly chargeable 
to operating account, and to all just allowances 
made by the Commission according to this Act 

and the rules and regulations made by the 
Commission thereunder." 


Rates are regulated on the basis of the company's fiscal require- 
ments measured by the rate of return earned on the rate base fixed by the 
Commission. Capital construction over $1,000.00 cannot be proceeded with 


except with the approval of the Commission. Section 10 of the Act forbids 


a public utility in Prince Edward Island from selling, assigning or transferring 
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the whole or any part of its undertaking to any other person without 
first receiving the Commission's approval. Detailed annual accounts must 
be submitted to the Commission by every public utility carrying on 
business on the Island, setting forth the utility's authorized and paid up 
capital, its assets and liabilities, its receipts and expenditures for 
the previous year, its dividends paid or declared and such other information 
as may be required by the Commission. Regulation over annual rates of 
depreciation and valuation of utility assets are also vested in the 
Commission by Sections 22 and 28 of the Electric Power and Telephone Act. 
The exercise of the Commission's regulatory jurisdiction over 
public utilities may be initiated by the Commission itself under particular 
sections of the Electric Power and Telephone Act, or under its broad 
investigatory powers into any matter relating to any public utility as set 
out in the Electric Power and Telephone Act and the Public Utilities 
Commission Act. The determination of any issue may or may not be heard at 
public hearing, at the Commission's discretion. Section 15 of the Public 
Utilities Act allows any public utility aggrieved by any decision or order 
of the Commission to appeal to the Prince Edward Island Supreme Court in 


Banco, except as otherwise provided in any statute or regulation. 
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THE NEW BRUNSWICK TELEPHONE COMPANY, LIMITED 
The New Brunswick Telephone Company, Limited was incorporated 
by a Special Act of the Legislature of the Province of New Brunswick, 
entitled "An Act to Incorporate the New Brunswick Telephone Company (Limited)", 
being chapter 78 of the Acts of Assembly of the Province of New Brunswick 


GopApril 6, 1888. 


The total number of telephones in service as of December 31, 1968 


was 206,507. 


CORPORATE RELATIONSHIPS 
The New Brunswick Telephone Company, Limited does not have any 
subsidiaries, operating or otherwise. Bell Canada, as of June 30, 1969, 


held approximately 51% of the issued and outstanding stock of the company. 


OPERATING TERRITORY 

The company is authorized to construct, operate and maintain 
telephone lines and provide telephone service, provide and operate wireless 
telephone and radio telephone systems and provide and operate services and 
facilities for the transmission of intelligence, sound, television, pictures, 


writing or signals within the Province of New Brunswick. 


The company provides the above mentioned services to all areas of 
the Province excepting a very small portion of Madawaska County in the 
north-western section of the Province. This portion of the Province is served 
by the Fort Kent Telephone Company which is a subsidiary of Continental 
Telephone Company. The area serviced by that company is approximately twenty 


Square miles and consists mainly of rural communities. 
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REGULATION 
The activities of the company are regulated by the Board of 
Commissioners of Public Utilities of the Province of New Brunswick under the 


authority of the Public Utilities Act. 


The Board of Commissioners of Public Utilities of the Province of 
New Brunswick appears to have its power vested in its authority to determine 
the "justness and reasonableness" of the company's rates and charges. The 
Act does not explicitly give the company the right to earn a reasonable 
rate of return by Section (6) (3) does state: 

"The Board shall take into consideration 

the reasonableness of the rate of return 

to the public utility upon its investment." 
The Public Utilities Board in all major rate increases proposed in past 
years have hired independent auditors to prepare and submit data relevant 
to the company's application and to examine the company's records to 
determine whether or not the company has maintained its records in a 
consistent manner and in accordance with established telephone accounting 
procedures. They also calculate (using a "test year") an annual rate of 
return figure under both the existing and proposed tariffs using a defined 


net assets rate base. 


This net assets rate base essentially consists of the investment 
in fixed assets valued at historic costs determined from the company's 
accounting records plus a calculated amount of working capital. From this 
is deducted the accumulated depreciation on these fixed assets (straight- 
line depreciation) and the accumulated deferred tax (in order to recognize 


the interest free nature of the funds provided from this source). 
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While the rate of return on this base has been calculated for the 
Public Utilities Commissioners each time the company applied for an increase 
in rates, the company's applications were, prior to its lates, dated 
January 24, 1969, based upon the need for additional revenues to cover 
anticipated forecasted deficits. The rate of return calculation was then 
used by the Board to determine whether or not consideration of the adequacy 
of the rate of earnings supported the company's forecast of fiscal need 
for additional revenue. This "fiscal needs" approach was defined in the 
judgement by the Board of Railway Commissioners for Canada dated 
February 21, 1927 on the application of The Bell Telephone Company of Canada 


for approval of revised rates. The judgement in part reads as follows: 


",... the company should be allowed 


sufficient revenue to cover operating 

expenses, current maintenance, 

depreciation, taxes, interest and 

dividends, and to provide an allowance 

of 2% surplus on the average capital 

stock issued." 

While rates of return as stated previously have been calculated 


for the Board, the Board has never ruled on an appropriate rate of return 


as such but rather on the reasonableness of the rates and charges proposed. 


In addition to the Auditor's reports prepared at the time of 
applications for increases in rates, the Public Utilities Commissioners 
periodically have reports prepared by their Auditors on the company's 
operations and financial results. These reports appear to serve as inform- 
ation reports. No "order", to the best of knowledge, has ever resulted from 


the receipt and/or study of these reports by the Board. 
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Section 1l of the Public Utilities Act states that "every public 
utility shall, annually, make to the Board a return ... which shall set forth 
the amount of its authorized and paid up capital, its assets and liabilities..." 
anc othe financial information. The company complies with this section of 


the Act by completing and filing annually a standard form provided by the 


Public Utilities Commission. 
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BELL CANADA 
The Bell Telephone Company of Canada was incorporated by 
Special Act of Parliament of Canada in 1880. This Act of Incorporation 


was subsequently amended twelve different times between 1882 and 1968. 


By the end of the company's first year of operations, it was 
serving over 2,000 telephones. This increased to 40,000 telephones by 
the end of the last century. With the exception of the year 1908, when 
the company disposed of its properties in the western provinces and with 
the exception of three years during the early depression years of the 
1930's, the company has recorded an increase in the number of telephones in 
service in every year since its incorporation. By 1945, the number of 
telephones in service reached 1,000,000. The 2,000,000 mark was reached 


in 1953 and the 5,000,000 mark was reached in 1967. 


As of December 31, 1969, the company had a total of 5,752,820 
telephones in service. Of this, 2,260,631 were in the Province of Quebec; 
3,482,536 were in the Province of Ontario; 7,899 were in Newfoundland; and 


1,754 were in the Northwest Territories. 


The Charter powers of the company permit Bell to engage in the 
widest possible range of telecommunications services, namely, ''the trans- 
mission, emission or reception of signs, signals, writing, images or sounds 
or intelligence of any nature by wire, radio, visual or other electro- 


Magnetic systems ..." 


Bell's power to operate a telecommunications business is qualified, 


however, by further provisions contained in its Charter. In particular, Bell 
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must act solely as a common carrier, and shall not control the contents, 
nor influence the meaning of purpose, of any message transmitted over its 
facilities. Bell is also restricted insofar as it cannot hold, either 


directly or indirectly, a broadcasting licence or a CATV licence. 


Bell's Charter also grants it the power to construct and maintain 
telecommunications lines along or across public highways, the power to 
purchase telephone lines and to enter into arrangements with any company 
that is a proprietor of a telephone line or with any company that has the 
power or right to use communication by means of the telephone, the power to 
acquire real estate and the power to invest in companies engaged in 


telecommunications research and development. 


Between its incorporation and 1968, Bell's Charter was amended 
nine times to permit its shareholders to increase the capital of the company 
from $500,000 to $1,750,000,000. The par value of common shares was changed 
in 1948 from $100 to $25. In 1968, the company was given the power to issue 
perferred shares. Under the provisions of the 1929 amendment to Bell's 
Charter, the issue and sale of all stock was made subject to the approval of 
the Board of Railway Commissioners, the predecessor of the Canadian Transport 


Commission. 


The company's Charter makes it mandatory for the company to provide 
telephone service to all applicants on prepayment of lawful rates provided, 
however, that the telephone service is to be used for a lawful purpose and 
provided that it is to be located within a territory to which a general 
service is given, and provided that it is within two hundred feet of any 


street along which the company has telephone plant. 
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In 1882, Bell's Charter was amended to indicate that the 

company had the power to extend its telephone lines throughout the whole 

of the Dominion of Canada. Furthermore, the works of the company were 
declared to be for the general advantage of Canada. In 1906, the company's 
Charter was amended so that the company and its Charter were made subject 
to the provisions of the Railway Act. Accordingly, the Board of Railway 
Commissioners, (subsequently the Board of Transport Commissioners for 
Canada and now the Canadian Transport Commission), was granted jurisdiction 


over Bell as hereinafter indicated. 


CORPORATE RELATIONSHIPS 

With over 251,000 shareholders and approximately 97.7Z of them 
living in Canada, Bell has more shareholders than any other Canadian company 
and more Canadian shareholders than any other company in the world. As of 
December 31, 2969, these Canadian shareholders owned 95.4% of all outstanding 


Bell shares. 


The total foreign ownership of Bell shares presently amounts to 
approximately 4.6% of the outstanding stock. The proportion held by the 


American Telephone and Telegraph Company stands at approximately 2.12%. 


In addition to A.T. & T., there are only four other shareholders 
who own more than 1% of the outstanding shares of the company. These four 
shareholders are all large Canadian investment institutions and their 
ownership amounts to between 1.3% and 2.7% of the total shares outstanding 


for a total joint ownership of 7.82. 
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Bell Canada, itself, is a shareholder in other telephone 
companies and has a majority interest, ranging from 50.5% to 100Z in the 
major telephone systems serving Newfoundland, New Brunswick, Nova Scotia and 
parts of Quebec and northern Ontario. Bell's total investment in these 


and other subsidiaries amounted to more than $282,000,000 by the end of 1969. 


Among Bell's major telephone subsidiaries is Newfoundland Telephone 
Company Limited which operates the principal communications systems on the 
Island of Newfoundland. Bell's ownership in this company amounts to 99.62% 
of the outstanding shares. The New Brunswick Telephone Company, Limited is 
controlled by Bell through a 50.5% ownership of shares. Ownership of 51.82 
of the outstanding shares of Maritime Telegraph and Telephone Company, Limited 
was acquired by Bell Canada in 1966. This company operates a telephone 
service throughout the Province of Nova Scotia and through its wholly owned 
subsidiary, The Island Telephone Company, Limited, throughout the Province 
of Prince Edward Island. Although Bell is a major shareholder in the 
Nova Scotia company, Bell does not have voting control in that company's 
operations. At the time of Bell's purchase of shares in the Maritime 
Telegraph and Telephone Company, Limited, the Nova Scotia Legislature passed 
legislation restricting M.T. & T. shareholders to voting a maximum of 


1,000 shares. 


In the Province of Quebec, Bell Canada's main operating subsidiary 
is Télébec Ltée. which was formed in 1969 by the amalgamation of La Compagnie 
de Téléphone d'Arthabaska Ltée., La Tuque Telephone Company, The Pontiac 
Telephone Company Limited, Télébec Inc., Télécommunications de 1'Est Ltée., 
Télécommunications Richelieu Ltée., Le Téléphone de Contrecoeur Ltée. and 


Téléphone Princeville Ltée. The assets of a ninth Bell Canada subsidiary, 
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La Cie de Téléphone de Disraeli have been sold to Télébec Ltée. and the 
Disraeli Company charter is being surrendered. In 1969, Bell also acquired 
control of Liévre Valley Telephone Company which operates in the Liévre 


Valley region of Quebec. 


In the Province of Ontario, the main Bell Canada subsidiary is 
Northern Telephone Limited. Ownership of 88% of the outstanding shares of 
this company was acquired in 1966. Northern Telephone Limited serves the 
northern part of Ontario and through its subsidiary, Northern Quebec 
Telephone Inc., the Noranda-Val d'Or region of the Province of Quebec. 
Northern Telephone Limited also owns more than 50% of the voting stock of 
Algoma Central Telephone Company Limited, which operates in northern 


Ontario. 


Bell Canada also owns 100% of the outstanding shares of Capital 
Telephone Company Limited, which operates a telephone service in the upper 
Ottawa Valley. In addition, Bell Canada owns Maitland Teleservices Limited, 
which operates in the villages of Brussels and Blyth, Ontario. Bell is 
presently in the process of surrendering the charter of a further Ontario 
subsidiary, namely that of Southern Teleservices Limited. The North Telegraph 
Company, which is a telegraph company incorporated by a Special Act of the 


Federal Parliament in 1886, is a further Bell Canada wholly owned subsidiary. 


In addition to the above mentioned operating subsidiaries, Bell 
Canada also controls and wholly owns the Northern Electric Company. Although 
this company acts as the manufacturing arm of Bell Canada for most of Bell's 
telecommunication equipment needs, it also competes actively for non-Bell 


business and is, in fact, Canada's largest manufacturer of communications 


equipment. Northern Electric was incorporated in 1914 when two other Bell 
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subsidiaries, one of which was engaged in the manufacture of telephone 


equipment and the other in the manufacture of wire and cable, merged. 


An agreement exists between Bell Canada and Northern Electric, 
which requires Northern to manufacture materials on request from Bell. 
The agreement does not, however, limit Bell's freedom to purchase materials 


from other sources. 


Northern Electric, in turn, wholly owns Dominion Sound Equipment 
Limited and has a controlling interest in Microsystems International Limited, 
the latter being a company incorporated in 1969 to develop and manufacture 
microcircuitry for sale in Canada and internationally. Northern also 
controls Northern Electric Caribbean Limited, Northern Electric Tele- 
komunikasyon, A.S. (Turkey), and Industrial Corporation for Telecommunications 
Equipment S.A., Northern Electric Hellas. These last three companies are 


foreign based manufacturing organizations. 


Bell Canada and Northern Electric Company are presently engaged in 
establishing a new research and development corporation known as Bell Canada - 
Northern Electric Research Limited, which will go into operation during 1970. 
This new research organization will integrate the old research and development 


divisions of Bell Canada and Northern Electric. 


Bell's wholly owned subsidiary, Northern Electric, has agreements 
with Western Electric, whereby Western supplies Northern with information 
relating to the development and manufacture of telephone equipment. Bell also 
has an agreement with the Bell Telephone Laboratories in the United States 
whereby the Bell Labs are developing electronic data processing systems for 


use by the telephone industry. 
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OPERATING TERRITORY 

As a federally incorporated company, Bell Canada has authority 
to carry on business throughout Canada. This is made clear in Bell's 
Charter which provides that Bell has the power to extend its telephone 
lines from any one to any other of the several Provinces in the Dominion, 
and from any point in Canada to any point in the United States. In fact, 
Bell has operated at one time or another in all Provinces except British 


Columbia. 


At present, Bell carries on business directly in southern and 
central Ontario and southern and central Quebec and in remote locations in 
Labrador and the Northwest Territories. As already mentioned, Bell also 
owns interests in the companies that carry on telephone businesses in 
northern Ontario and northern Quebec, in New Brunswick, in Nova Scotia and 


in the southern half of Newfoundland. 


REGULATION 

Bell Canada falls under the regulatory jurisdiction of the 
Canadian Transport Commission. The Commission's jurisdiction includes 
jurisdiction over Bell tolls and tariffs for local and long distance 
telephone service. Prior to 1967, these regulatory functions were discharged 
by the Board of Transport Commissioners for Canada, and before that by the 
Board of Railway Commissioners. The Board of Railway Commissioners obtained 
jurisdiction over Bell Canada as a result of an amendment to Bell's Charter 


in 1906, which made Bell Canada subject to the provisions of the Railway Act. 
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Regulation of Bell's rates first occurred in 1892, when 
Bell's Charter was amended to prohibit Bell from increasing its then 
existing rates without the consent of the Governor-in-Council. Then in 
1902, Bell's Charter was further amended to permit the Governor-in-Council 
to increase or decrease company rates upon the application of the company 
or of any interested municipality. The Governor-in-Council, in turn, had 
the power to commission any Supreme Court, Exchequer Court or Superior Court 
Judge to inquire in a summary way into the application and to make appropriate 


recommendations to the Governor-in-Council for an order changing the rates. 


Under the Railway Act, the Canadian Transport Commission has the 
power to regulate all telephone tolls and rates where the tolls and rates are 
to be charged to the public. The government recently introduced Bill C-11 in 
the House of Commons, however, to amend the Railway Act. The explanatory 
notes to this Bill indicate, in part, that "these amendments would remove 
the exemption for private wire services and would place telegraph and 
telephone tolls for all a company's services and facilities within the 


jurisdiction of the Canadian Transport Commission". 


The question of regulated and unregulated services was an issue 
during Bell's 1968 rates application. As a result, the C.T.C. ordered Bell 
to investigate methods of separating its cost and revenue accounts between 


these socalled regulated and unregulated services. 


The Railway Act provides that all tolls are to be just and reasonable. 
Prior to 1966, the Board of Transport Commissioners for Canada tested the 
reasonableness of Bell's rates on the basis of the company's earnings 


requirements. In 1966, the Board adopted a new basis, namely the rate of 
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return on total average capitalization and established a permissive 

level of earnings for the company ranging from 6.2% to 6.6%. Then in 1969, 
in rendering its judgment on Bell's application for a rate increase, the 
Canadian Transport Commission held that it should not adopt a permissive 
rate of return as the sole test of the reasonableness of telephone rates. 


Accordingly, no permissive levels were established. 


Under a provision inserted in Bell's Charter in 1929 and 
amended in 1957 and 1967, Bell must seek the approval of the Canadian 
Transport Commission before issuing or distributing capital stock of the 
company. The Commission must approve the amount, terms and conditions of 
any such issue. Under this provision, all Bell stock issues since 1929 
have been approved, including the company's Employees' Savings Plan whereby 
Bell employees are permitted to buy Bell shares on special terms. In 1968 
the Commission issued an order permitting Bell to extend its Employees' 
Savings Plan to the employees of specified Bell subsidiaries, including the 


Northern Electric Company. 


Under the provisions of a further Bell Charter amendment made in 
1968, the company can establish requirements for the attachment of customer- 
owned equipment to Bell lines. The customer can appeal to the Commission if 
he thinks Bell's requirements are unreasonable and the Commission can determine, 


as a question of fact, whether the requirements are reasonable or not. 


The Railway Act gives the Canadian Transport Commission juris- 
dictional powers over several other matters affecting the company. For example, 
the Commission has the power to order the terms and comditions under which 


another telephone system is to interconnect with the company's system. AII1 
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the interconnection agreements, in fact, must be approved by the 

Commission. The Commission also has the power to determine whether any 

tolls or tariffs of the company are unjust or discriminatory. The Commission 
also has the jurisdiction to establish the height of aerial cables in cities, 
towns and incorporated villages. Any agreement limiting the liability of 


the company in respect of any traffic must be approved by Commission. 
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MANITOBA TELEPHONE SYSTEM 

The first major telephone company in the Province of Manitoba 
was The Bell Telephone Company of Canada, which commenced operations in 
Winnipeg in 1881, taking over some small, local, privately owned companies. 
The Bell Company continued its operations in Manitoba until January 15, 1908, 
when the Government of the Province of Manitoba purchased the properties 
and system of The Bell Telephone Company of Canada with the purpose of 


supplying telephone communications throughout the whole of the Province. 


Originally, the Provincially-owned telephone system was named 
"Manitoba Government Telephones" by an order-in-council dated January 15, 1908, 
but at that time it was not a corporation but was a Department of the 
Provincial Government, presided over by a minister of the Crown. Within the 
departmental structure, the Manitoba Government Telephones was operated by a 
Commission of three members who, subject to the Government direction, were 
empowered to operate the system and to build and construct additions to the 


system. 


Telephone service extended trememdously in the first four years of 
the Government system's operation, and, as the operation was losing money, 
the Commissioners proposed to introduce the "measured service" principle of 
rate-making so that the telephone user would pay approximately according to 
the use he made of the service. This proposal aroused a great deal of protest, 
eventually resulting in the appointment of a Royal Commission to report on 


the condition and administration of the Government telephone system. 
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As a result of the Royal Commission report, the Manitoba 
Government Telephones was re-organized in 1912, and the management of 
the system was delegated to one Commissioner in July of that year and, 
at the same time, by the Public Utilities Act of 1912, a Public Utilities 
Commissioner was appointed, with certain jurisdiction over rates, service, 
depreciation reserves and a general supervision over the utility. This 
was the beginning of what is, now, the Public Utilities Board of the 


Province of Manitoba, operating under the Public Utilities Board Act. 


The Manitoba Government Telephones still, however, remained a 
department of the Government, and the Commissioner's operation of the 
system was subject to the review of an advisory board of the Provincial 
Government which included the Premier, members of the Cabinet, the Public 
Utilities Commissioner, and the Telephone Commissioner himself. This 


Board functioned from August 1912 to April 1920, when it was dissolved. 


In 1921, Mr. John E. Lowry, then the sole Commissioner of the 
Manitoba Government Telephones, changed the name of the system from 
"Manitoba Government Telephones" to 'Manitoba Telephone System''. The newly 
named Manitoba Telephone System still remained a Department of the Government 
until the passage of the Manitoba Telephone Act of 1933, which repealed the 
Telephone and Telegraph Department Act, and the Manitoba Telephone and 
Telegraph Act, and set up the "Manitoba Telephone Commission" as a body 
corporate, consisting of one, two, or three Commissioners, as determined 
from time to time by the Lieutenant-Governor-in-Council. The passage of the 


Manitoba Telephone Act was the beginning of the Manitoba Telephone System as 
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a corporate body and the new Act abolished the Department of Telephones 

and Telegraphs. It is interesting to note, however, that while the 
Manitoba Telephone System continued to be known by that name, this title 
was not contained in the Manitoba Telephone Act, in which the system was 
described as the "Manitoba Telephone Commission", and that this situation 
remained until 1940, when the Manitoba Telephone Act was amended to provide 
that, while the official designation of the system was "The Manitoba 
Telephone Commission", it could alternatively be properly described as 

"The Manitoba Telephone System". The double title remained in effect until 
the revision of the Manitoba Telephone Act in 1962, when the Act officially 
changed the name of the company to ''The Manitoba Telephone System", and 

the second title of "The Manitoba Telephone Commission" was deleted from 


the Act. 


While the Manitoba Telephone Act of 1933 provided for the 
appointment of up to three Commissioners, the System continued to be 
operated by one Commissioner, with the assistance of an Executive 
Committee, consisting of the Commissioner, the Assistant General Manager, and 
the Comptroller. This Committee advised the Commissioner with respect to 
operational and financial matters, but final decision on these and policy 


matters still remained with the Commissioner. 


As the Manitoba Telephone System understands its Government 
policy with respect to Government-owned utilities, it is that the service 
supplied by each utility is to be supplied to all the people of the 
Province who, as a practical matter, can be reached at as low a rate as 


possible, consistent with efficiency. In other words, all parts of the 
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Province that are accessible are to be supplied with service, regardless 

of the fact that the supply of telephone service to rural and distant areas 
will, in most cases, be so supplied at a loss. Other areas and other 
services of the System will pay such rates as will enable the System to 
supply rural and distant telephone service, and still not operate the 

whole of the System at a loss. It is within this policy framework that 


the System operates. 


In 1962, the Manitoba Telephone Act was revised to provide that 
the operation of the System would be under the control and management of 
not less than three, and not more than five, Commissioners, and, in 1966, the 
Act was again revised to provide that the System would be managed and 
operated by not less than three and not more than seven Commissioners. 
Actually, the System has, up to this time, had a maximum of five Commissioners 


at one time, and, at present, is operating with four Commissioners. 


Subject to Governmental policy and the Public Utilities Board's 
regulation, the Commissioners of the Manitoba Telephone System are given 


complete control over the management and operation of the System. 


As of March 31, 1969, the Manitoba Telephone System had in 


service 402,967 telephones. 


CORPORATE RELATIONSHIPS 

Being a Provincially-owned Crown corporation, the Manitoba 
Telephone System has no shareholders in the usual sense, the Provincial 
Government owning the Manitoba Telephone System on behalf of the people of 


the Province of Manitoba. The Provincial Government investment in the 
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Manitoba Telephone System as at March 31, 1969, is approximately 
$78,000,000.00. It is probably needless to say, therefore, that the 
Manitoba Telephone System has no subsidiaries of any kind, either operating, 
manufacturing, printing or any other, nor does it have any affiliated 


companies through which it carries on any of its operations. 


OPERATING TERRITORY 

The Manitoba Telephone System's operating territory is the whole 
of the Province of Manitoba, and this is not only the territory in which 
it is authorized to operate, but the System's actual operations cover, 
substantially, the whole of the Province. While the Manitoba Telephone 
System has not been given the exclusive jurisdiction to provide telephone 
service within the Province (and, in fact, municipalities still have the 
authority under the Municipal Act to operate their own telephone systems 
if they so desire), experience has proven that, with present day advances 
in technology and continuous changes in equipment, it is not financially 
practical for individual municipalities to own and operate their own 
telephone systems, and with the takeover of the sole remaining municipal 
telephone system at the end of January 1970, the Manitoba Telephone System 


is the only company supplying public telephone service to the Province. 


REGULATION 

The history of the regulatory authority of the Province of 
Manitoba begins with the establishment of the Public Utilities Commission, 
with one Commissioner, in August 1912, the first Commissioner being the 


Honourable Mr. Justice H.A. Robson. The Public Utilities Commission, 
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represented by the one Commissioner, was followed by a number of utility 
regulatory bodies, with the number of Commissioners ranging from one to 
five, and the name changing from the Public Utilities Commission to the 
Municipal and Public Utilities Board and to its present title, the Public 
Utilities Board. The present regulatory authority for the Manitoba 
Telephone System in the Province of Manitoba is the Public Utilities 

Board, operating under the Public Utilities Act of the Province of Manitoba. 
The Board consists of a Chairman and five members, the Chairman being a 
permanent member while the five members have different terms of office, 
ranging from one to three years. The Board is appointed by the Provincial 


Government, by order-in-council. 


Prior to the complete revision of the Manitoba Telephone Act 
in 1955, the Manitoba Telephone System was subject to a certain amount of 
economic regulation by the Public Utilities Board, such as fixing of rates 
of depreciation, the expenditures of monies in depreciation accounts, and 
the issuing of securities. The Manitoba Telephone Act revision in 1955 
provided that these sections no longer applied to the Manitoba Telephone 
System, and the Public Utilities Board has no direct jurisdiction to regulate 
the economy of the System, with respect to the issue of capital, construction 
expenditures, or in any other areas excepting whatever effect their 
regulation of rates and their jurisdiction over the matters described in 


the sections quoted below may have on the System's economy. 


The Public Utilities Board jurisdiction to regulate rates is 
covered by Section 77 of the Public Utilities Board Act, which provides, 


in part: 
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"77. The board may, by order in writing 

after notice to, and hearing of, the parties 

interested, 

(a) fix just and reasonable individual 

rates, joint rates, tolls, charges, 
or schedules thereof, as well as 
commutation, mileage, and other 
special rates that shall be imposed, 
observed, and followed thereafter, 

by any owner of a public utility 
wherever the board determines that 
any existing individual rate, joint 
rate, toll, charge of schedule thereof 
or commutation, mileage, or other 
special rate is unjust, unreasonable, 
insufficient, or unjustly discrimina- 
tory or preferential;" 

The Public Utilities Board, in addition to its control over 
telephone rates, has, to some extent, the rights to technical regulation, 
mainly as to methods, standards and safety. In addition, the Public 
Utilities Board had jurisdiction to deal with the joint use of poles by 
two or more public utilities and authorize discontinuance of service to 
the public with board authority on proper notice. Some of the general 
jurisdiction conferred on the Public Utilities Board by its Act, which 
ordinarily would apply to the Manitoba Telephone System, may be limited by 
the specific authority given to the Commission of the Manitoba Telephone 
System under the Manitoba Telephone Act. For example, the powers given to 


the Commissioners of the System to "fix standards of service to be furnished" 


may limit the general authority of the Public Utilities Board. 


Be that as it may, the Public Utilities Board of Manitoba has, 
up to date, taken the view that the Commissioners of the System have been 
entrusted with the general management and operation of the System and the 


supply of service to its subscribers, and has confined its regulatory 
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activities to rate matters, dealing with rates in general as they 

affect the general public, dealing with specific rates for specific services, 
variation, i.e. increase or decrease in rates, to the public generally, and 

to a specific area of the public, and ensuring that rates imposed by the System 
are not unjust, unreasonable, unjustly discriminatory, or unduly preferential. 


Section 32 of the Manitoba Telephone Act provides: 


"32. (1) Rates for telephone service 
supplied by the commission shall be approved 
by The Public Utilities Board Act. 


(2) On any application for an increase 
or decrease in rates or for any variation of 
such rates, The Public Utilities Board on 
such application shall, in fixing a rate or 
rates, take into consideration, among other 
relevant factors, 


(a) the amount required to provide 
sufficient moneys to cover operating, 
maintenance, and administration expense; 


(b) interest and expenses on debt 
incurred for the purposes of the 


commission by the government; 


(c) interest on debt incurred by the 
commission; 


(d) reserves for replacement, renewal, 
and obsolescence, of works of the 
commission; 
(e) such other reserves as are 
necessary for the maintenance, operation, 
and replacement, or works of the commission; 
(f) and such other payments as are required 
to be made out of revenue." 
There were a great number of small, individual and municipal 


systems in Manitoba between the year 1908 and 1969, the municipal system 


territory usually being the territory within the boundaries of the 
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municipality and the small individual companies being companies formed 

by a small group (usually of farmers) who supplied what might be described 
as a 'neighbourhood service", and having comparatively few members in the 
company. Most of these companies were not incorporated or organized in 

any particular legal form, but were simply groups of individuals who wished 
to be able to communicate within their local territory and, in the absence 


of a major telephone system in their area, attempted to provide community 


communication. 
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SASKATCHEWAN TELECOMMUNICATIONS 

Saskatchewan Telecommunications, a Crown Corporation of the 
Province of Saskatchewan, had its origin as the Department of Railways, 
Telegraphs and Telephones established by legislation of the Province of 
Saskatchewan, on June 12, 1908, which authorized the minister to construct, 
operate and acquire telephone and telegraph systems. The system remained 
as a function of the Department from 1908 until 1947 when it was established 
as a Crown Corporation under the name of "Saskatchewan Government Telephones". 
On April 1, 1969, the name was changed to "Saskatchewan Telecommunications", 


"Sask Tel" being the abbreviated name sanctioned by legislation. 


From 15,000 local subscribers and 9,000 subscribers of smaller 
connection companies in 1911, Sask Tel grew to 297,000 local telephones and 
52,000 subscribers of connecting rural companies by the end of 1968. From 
1909 - 1912 the Department acquired seven major systems from independent 
telephone companies, one of which was The Bell Telephone Company of Canada. 
Since that time Sask Tel has built the Province-wide telephone system in 
Saskatchewan, exclusive of farmer-sponsored rural telephone systems. Present 


operations cover the wide scope of modern telecommunications services. 


OPERATING TERRITORY 

Sask Tel is authorized to operate in the whole of the Province. 
There are no legislative provisions or government directives which restrict 
or define the territorial operations of Sask Tel. The statutory powers of 
the corporation, including the right to place its facilities on roads, streets 
and lanes without restriction, implies a co-ordinated Province-wide system 


serving both urban and rural areas. 
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The Rural Telephone Act also permits of farmer-sponsored 
non-profit companies to serve the farm communities. The Saskatchewan 
Telecommunications Act however, empowers Sask Tel to expropriate property 
that in the opinion of the Lieutenant-Governor-in-Council is necessary 
for the purposes of the corporation. Furthermore, the Minister of 
Telephones is empowered to delegate the administration of The Telephone 


Department Act governing rural telephone companies to Sask Tel. 


In fact, Sask Tel operates in the occupied area of the Province, 
basically the southern half, and a few of the larger isolated settlements 
in the northern part of the Province. Excluded from this are those farm 
communities served by approximately 900 rural telephone companies and the 
City of Lloydminster and community of Creighton which are served by Alberta 
Government Telephones and Manitoba Telephone System respectively by arrange- 
ment with Sask Tel because of their proximity to large centers in the 
neighbouring Provinces. Sask Tel has also assimilated a few of the rural 
companies in its program of providing telephone service to farmers in 


unserved areas. 


REGULATION 

There is no external regulatory authority established to control 
Sask Tel. Rather, Sask Tel is self-regulated through its cabinet-appointed 
directors, the Minister of Telephones and a select standing committee of the 
Legislature to which it must answer for the operations and financial affairs 
of Sask Tel. The internal regulation of Sask Tel exercised through the 


channels of legislative, cabinet and ministerial control are as follows: 
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Tariff adjustments of significant consequence are, as 
a matter of policy, referred to the directors and responsible 


minister, and often to the cabinet, for approval. 


The Saskatchewan Telecommunications Act restricts the total 
borrowing by Sask Tel (presently $175,000,000). Any increase 
in this requires the approval of the Legislature. Furthermore, 
all borrowings by or for Sask Tel require the approval of the 
Lieutenant-Governor-in-Council. The Lieutenant-Governor-in- 
Council may also regulate the manner of providing for reserves, 
sinking funds and repayment of moneys borrowed and the conduct 


of financial operations, etc. 


Construction expenditures are necessarily limited by 
borrowings. Furthermore, Sask Tel is required to submit its 
proposed capital program to a committee of cabinet each year 
for approval. In the area of specific control each capital 
project exceeding $25,000 in cost is required to be submitted 


to the directors for approval. 


The internal regulation described above reflects the ration- 
alization of competing needs and the development of a co-ordinated policy 
to provide a reliable grade of service to acceptable standards to all people 
in the service area, and in co-operation with other Canadian telecommunication 
companies to meet the needs for national telecommunications service. 
Sask Tel also strives to earn a satisfactory rate of return while keeping 
abreast of innovations in new and improved telecommunication services and 


achieving optimum levels of efficiency in the use of capital and labour. 
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The role of the legislature in its general control over the 
capital expenditures of Sask Tel is to evaluate the communication needs 
against the other capital programs of the Province. The government, or 
cabinet, has a more specific control in the same area, and can also 
provide general direction to Sask Tel as to the priorities of emphasis in 
communication programs, e.g. modernization vs. service to areas requiring 
subsidization, after Sask Tel has provided evidence as to the service and 
cost advantages or disadvantages involved. Within this framework Sask 
Tel endeavours to meet its objectives at rates which compare favourably 


with other telecommunications companies in Canada. 


There is no external regulatory authority over technical 
aspects of Sask Tel's operations. Sask Tel, in co-operation with other 
interconnecting telecommunications companies in Canada, adopts designs 
and standards for equipment and service to meet the compatibility, 
reliability and efficiency requirements of a national interconnected 


system of communication facilities. 


Sask Tel's technical regulation is basically self-imposed in 
accordance with good practices and industry standards, and by co-operation 
and agreement with other parties affected by the installation or operation. 
Sask Tel constantly endeavours to keep these standards at high levels having 
regard to the capacity of technology to provide higher levels within the 


limits of economic feasibility. 
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ALBERTA GOVERNMENT TELEPHONES 

In 1906 shortly after Alberta become a Province, Alberta 
Government Telephones (A.G.T.) was formed as a part of the Department 
of Public Works of the Provincial Government. The department commenced 
building a toll line between Calgary and Banff in that year and completed 
it in 1907. At that time the population of the Province was small, and 
privately owned companies were operating in Alberta but expanding slowly. 
The Bell Telephone Company of Canada, having entered Alberta through 
solicitations of Mayor King of Calgary in 1887, was operating small 
exchanges at Calgary, Lethbridge and Medicine Hat and toll lines from 
Edmonton to Calgary, Lacombe to Bentley, Lethbridge to Cardston, Lethbridge 
to Spring Coulee. The City of Edmonton purchased all lines and plant of 
The Edmonton District Telephone Company in January, 1905, before Alberta 
became a Province, which company was operating an exchange in Edmonton 
and Leduc and a toll line between Edmonton and Leduc and a rural telephone 
line on two circuits between Edmonton and Fort Saskatchewan, one of which 
was used as a toll line while five subscribers were originally connected 
to the other line. The Alberta Telephone Company had a line strung on 


trees between communities in Crow's Nest Pass. 


In 1906 the Federal Government turned over to the Provincial 
Government all rights and titles to the original telegraph circuits then 
being operated as telephone lines by the City of Edmonton. By the end of 
1907 the Provincial Government had built a number of toll lines, installed 
twelve new exchanges and purchased some telephone lines throughout the 


Province. On April 1, 1908, the Alberta Government, after considerable 
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negotiations, purchased the Bell Telephone assets in the Province for 
$675,000.00. At that date the telephone plant built and acquired by 
purchase consisted of 1,200 miles of toll line, 60 toll offices, 35 


exchanges and just under 3,000 subscriber stations. 


A.G.T. telephones in service in Alberta grew to over 33,000 
in 1918. The telephone industry experienced steady growth in Alberta 
and at December 31, 1968, there were 431,000 A.G.T. telephones in service. 
Rural Mutual Companies owned 28,000 telephones and the City of Edmonton 
owned 190,000. In all, there were about 650,000 eee nena: in Alberta 


in 1968 of which 99.4% were dial. 


The telephone growth in Alberta was, as in other parts of 
Canada, particularly rapid in the 1950's and in 1958 A.G.T. became an 
independent Crown Corporation pursuant to the Alberta Government Telephones 
Act of 1958 which repealed and replaced The Telephone and Telegraph Act. 
Up until 1958 all of A.G.T.'s debt capital consisted of advances from 
the Provincial Treasurer. After the system became a Crown Corporation 
it proceeded to sell long term debt securities to the public in both 
Canada and the United States. In 1960 its gross plant was under 
$150,000,000 and by 1968 this had increased to over $400,000,000 with a 
construction budget of $64.2 million for the year 1969. The debt 
securities are all unconditionally guaranteed by the Province of Alberta, 
and this helps A.G.T. obtain a comparatively low rate of interest on debt 


capital. 
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OPERATING TERRITORY 
A.G.T. serves the Province of Alberta with the exception of 
exchange service to both a large part of the City of Edmonton and to 


some rural areas. 


The City of Edmonton provides exchange service within an 
agreed boundary area, which corresponds, with adjustments for technical 
reasons, to the approximate corporate limits of the City as of 1962, the 
effective date of the service boundary agreement. A.G.T. serves outlying 
parts of Edmonton and the relatively densely populated part which was 
formerly the Town of Jasper Place, which areas have become annexed to 


Edmonton since 1962. 


The rural mutual telephone companies were created during the 
depression of the 1930's. Regulations for the creation of independent 
private companies or co-operative associations were passed, published and 
distributed in 1933. There were 1,080 such companies formed under this 
legislation. The rural lines had become prohibitively expensive to maintain 
and they generated little revenue. Under the supervision of A.G.T., rural 
mutual telephone companies were organized to take over and maintain 
existing rural outside plant which was virtually given to them pursuant 
to prices set out in the regulations, e.g. telephone poles in the ground 
were sold for 30 cents each. The farmers managed to finance the operation 
of their systems by doing most of the work themselves on the rural pole lines. 
Ownership and operations of the exchanges to which the rural lines were 


connected remained in the hands of A.G.T. In 1966 there were over 39,000 
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rural mutual telephones in Alberta but this had decreased to 28,000 in 
1968 and is decreasing further as a result of four party buried cable 
being supplied by A.G.T. to replace multi-party open wire, to meet the 
demands and needs of the rural communities. As a result the rural mutual 
telephone companies are gradually winding up, and as of October 1969 there 


were about 650 companies still operating with under 27,000 telephones. 


REGULATION 

A.G.T. has, since 1915, been subject to the regulatory authority 
of the Alberta Public Utilities Board. The Alberta Public Utilities Board, 
formerly called the Board of Public Commissioners, has been continuously 


in existence since 1915. 


This is a Provincial regulatory board with various duties, which 
appear today to be primarily utility regulation and the setting of compensation 
in expropriation cases. The Board is composed of three members all of whom 
are appointed by the Lieutenant-Governor-in-Council for 10 years during good 
behaviour and eligible for reappointment until reaching the age of 65. 

Board members are removable by the Lieutenant-Governor-in-Council on address 
of the Assembly. On matters within its jurisdiction the Board has, "all 
such powers, rights, privileges and immunities as are vested in the Supreme 
Court of Alberta."' The practices and procedures followed by the Public 
Utilities Board parallel court procedures. Currently and throughout most of 
its recent history, the Board has been composed of two members with legal 
training and experience and one member a chartered accountant. The Board 
has a permanent secretary and two chartered accountants and clerical help 


On permanent staff. The Board has employed professional engineers and other 
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experts to assist it from time to time, but it relies primarily on the 
adversary system where the parties call expert evidence, subject to 
cross-examination to prove their proposals. There have been several Board 
orders approving changes necessarily introduced over the years but there 
have only been 3 contested public hearings to implement general rate 


adjustments namely 1921, 1926 and 1966. 


The first application to the Public Utilities Board for a 


rate increase in toll rates was made in April, 1921. 


In the early years there was no sound accounting basis on which 
A.G.T. set rates. In 1907, the Minister of Public Works had arbitrarily 
set toll rates on the Calgary Banff toll line at 30% below the rates of the 
competing Bell system for comparable distance. This rate was the basis for 
rates on other toll lines. Accounting systems of Alberta, similar to those 
of Manitoba and Saskatchewan, appear to have been set up to help show, or 
purport to show, that the operations were profitable. In Alberta there was 

a 


a small contribution to the sinking fund of about 3 of 1% of gross revenue, 


but no allowance for depreciation. 


In 1918 a consultant from the United States, J.G. Wray, was 
engaged to value the plant and make recommendations on all procedures. 
As a result of the Wray Report, A.G.T. adopted the standard accounting 
procedure for public utilities approved by the U.S. Interstate Commerce 
Commission. Today, A.G.T. and all major telephone companies in North 
America use a uniform system of accounts based on F.C.C. regulations. The 
toll operation in 1920 with uniform accounting showed a loss of $160,000.00, 


and the Public Utilities Board allowed a 15% increase. 
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The next application in 1926 was made to increase the monthly 
exchange rates. At this hearing the question of the allocation of costs 
to separate exchange was raised by the Cities of Calgary, Lethbridge and 
Medicine Hat, who advanced the argument that the cities were indeed paying 
more than their share, but the Board ruled that such determinations were 
“wholly impractical" and further stated that, "State-wide method of treat- 
ment indeed is now so universally adopted by courts and commissions that 


argument for it as an original proposition is quite unnecessary." 


Alberta Government Telephones is dedicated to provide a high 
standard of service at reasonable rates, and to meet the rapidly expanding 
communications requirements throughout the province. The philosophy adopted 
in striving to achieve these goals (which now include, in addition to 
telephone service, telemetering and supervisory control facilities, closed 
circuit television service, equipment to transmit printed matter and pictures 
over telephone circuits, teletypewriter service, high speed data transmission 
service to computer centers and the most extensive general mobile radio telephone 


service in Canada), has changed. 


In the 1926 Public Utilities Board Decision it was stated that this 
Department of the Government was operating the utility "not for profit but 


in order to render service at cost". 


In the 1966 Public Utilities Board hearing the costs of service 
were considered in much greater detail. For example, a comprehensive 
independent depreciation study showed the annual depreciation of the current 
Sophisticated equipment to be the largest item of operating costs. Further, 


A.G.T. asked the Board for a rate of return which would not only provide for 
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the cost of obtaining and servicing debt capital but also would include 

a reasonable allowance for, "a net income (profit) which is necessary for 
the most efficient management of the utility system." Further, it is 

clear from Alberta Order in Council 680/65 dated April 15, 1965, that 

the Executive Council of the Government of Alberta expressed the desire 

that A.G.T. operate similar to a private company by paying its debts and by 
paying a reasonable return to the Province on the equity capital invested in 


the Commission by the Province. 


A.G.T. has paid the Province only nominal dividends and has 
reinvested surplus earnings as well as depreciation recoveries in new 
construction to provide modern communication services, even to remote 


areas, as soon as possible. 


The Alberta Public Utilities Board has, for many years, followed 
the rate fixing method using a rate base determined on the original cost, 
less depreciation of the assets used and useful in the public service, plus 
an allowance for working capital and a rate of return which is that 
percentage which, when multiplied by the rate base, gives the number of 
dollars required to operate the utility, to pay all expenses including the 
cost of debt capital and the depreciation expense and to leave a return for 
equity shareholders similar to that being paid by other businesses of 
comparable risk. After the earnings requirements are determined, the utility 
at a later public hearing submits rates to generate such earnings and 
after these are checked and subjected to cross examination they are allowed, 
provided they meet the tests of reasonableness, i.e. they generate the 


projected requirements and they are not discriminatory. 
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In Alberta the rates charged by municipally owned utilities 
are not subject to the Public Utilities Board but are fixed by the elected 
representatives of the municipality. Edmonton operates the only municipally 
owned telephone system in Alberta. edmonton telephones has been operated 
since before the formation of the Province and the first legislature 


recognized its existence by passing the Municipal Telephone Act. 


edmonton telephones provides exchange telephone service to most 


of the residents of the City of Edmonton. 


A.G.T. and edmonton Telephones have worked out a mutually 
agreeable boundary line and the supply of interconnection facilities to 


provide Edmonton subscribers access to A.G.T. toll lines. 


edmonton telephones has a service agreement with A.G.T. through 
which advice and assistance is available from A.G.T. on both technical and 


operating matters for an annual fee. 


There are some areas of conflict between the two systems, the 
most serious of which concerns whether or not the profit from toll calls 
to and from Edmonton is sufficient to cover the required cross subsidization 


of the unprofitable rural areas. 


There have been attempts to amalgate the Edmonton and A.G.T. 
Systems which reached an advanced state in 1928 but failed apparently as 
a result of the depression and have not since been reactivated to any 


meaningful negotiation state. 
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BRITISH COLUMBIA TELEPHONE COMPANY 

The British Columbia Telephone Company owns and operates the 
principal telephone system in British Columbia and is the second largest 
telephone company in Canada. At the end of 1969, there were 974,823 


telephones in service. 


Telephones were first installed in British Columbia in the 
spring of 1878 at two different locations on Vancouver Island and the first 
telephone company was incorporated on May 8, 1880 as the Victoria and 
Esquimalt Telephone Company Limited. The first mainland system was founded 
February 18, 1884, as the New Westminster and Port Moody Telephone Company, 
Limited with the name being changed on April 6, 1886 to The New Westminster 


and Burrard Inlet Telephone Company. 


The Vernon and Nelson Telephone Company, Limited was incorporated 
on April 20, 1891 and was authorized to extend operations to all parts of 


the Province on May 11, 1903. 


The New Westminster and Burrard Inlet Telephone Company, Limited 
acquired Victoria and Esquimalt Telephone Company, Limited in 1899 and on 
March 14, 1904, the assets of both were purchased by the Vernon and Nelson 
Telephone Company, which on July 5, 1904 had its name changed to British 


Columbia Telephone Company, Limited. 


On April 12, 1916, the Western Canada Telephone Company was 
incorporated as a federal company with powers to operate anywhere in 
British Columbia and to extend lines outside B.C. and on November 29, 1919, 
authorization was granted to change its name to British Columbia Telephone 


Company (without the Limited). The new company first leased and operated 
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the property of the provincial British Columbia Telephone Company, Limited 
and on February 8, 1923, acquired its assets thus marking the start of 


British Columbia Telephone Company as it is today. 


The North-west Telephone Company obtained a provincial charter 
in 1929. British Columbia Telephone Company acquired the Mission Telephone 
Company Limited in 1952 and the Kootenay Telephone Company Limited in 1953. 
With the North-west Telephone Company it took over part of the Government 
Telegraph and Telephone Service territory in B.C. in 1954 and acquired 
Chilliwack Telephones Limited in 1954. In 1961, the North-west Telephone 
Company was amalgamated with British Columbia Telephone Company. In 1966, 
the British Columbia Telephone Company acquired controlling interest in the 
Okanagan Telephone Company and at December 31, 1969, held 99.84% of its 
outstanding common shares. Okanagan was incorporated under the laws of B.C. 


by Private Act passed in 1907. 


OPERATING TERRITORY 

British Columbia Telephone Company's charter gives it authority 
to operate telephone lines over or under water or over or under land between 
any place in the Province of British Columbia. It also gives authority to 
the company to operate extensions of lines to places outside the Province 
of British Columbia and to operate steamships and other vessels anywhere in 
the world for the purpose of laying submarine cable and may operate wireless 
telephone and radiotelephone systems for the transmission of sound, pictures, 
writing or signals, except telegraph messages. The charter stipulates that 
the company shall not construct, operate or maintain telephone lines other 
than long distance lines in the City of Prince Rupert without first having 


Obtained the consent of that city, and the same rule applies to the 
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Province of Alberta, Saskatchewan and Manitoba in which latter case 
the consent of the Lieutenant-Governor-in-Council of the particular 


Province must be first obtained. 


CORPORATE RELATIONSHIPS 

The principal shareholder of British Columbia Telephone Company 
is Anglo-Canadian Telephone Company which is a subsidiary of General 
Telephone & Electronics Corporation. Anglo-Canadian owned as of 
December 31, 1969, 1,447,431 or 50.31% of the 2,877,000 outstanding 
ordinary shares of the company. Anglo- Canadian is incorporated under 


the laws of the Province of Quebec and its Head Office is in Montreal. 


General Telephone & Electronics Corporation is incorporated 
under the laws of the State of New York and its Head Office is in 
New York City. It is a worldwide communications and manufacturing 
enterprise with widely diversified operations, known as the General System. 
The telephone operating companies of the General System served more than 
10,179,000 telephones as at December 31, 1969 and provide many types of 
communications services, ranging from telephone service for the home and 
office to highly complex voice and data transmission services for industry 
and national defence. The more than thirty telephone operating subsidiaries 
of G.T. & E. in the United States comprise the largest independent (non-Bell1) 
telephone system in North America. Through subsidiaries of Anglo-Canadian, 
it also provides communications service in British Columbia, Quebec and the 
Dominican Republic. Through manufacturing subsidiaries, G.T. & E. is a 
leading producer of communications, electronics and lighting equipment with 
plants located in the United States, Canada, Latin America, the Caribbean, 


Western Europe and the Far East. The General System also owns 431,250 
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common shares of the Communication Satellite Corporation. With consolidated 
assets of over $5,430,576,000.00 and more than 150,000 employees, the 


General System constitutes one of the larger industrial groups in the world. 


The manufacturing and marketing activities of the General System 
outside the United States are conducted through a wholly owned subsidiary, 
General Telephone & Electronics International Incorporated, which owns all 
of the outstanding shares of Sylvania Electric (Canada) Limited and 
Automatic Electric (Canada) Limited, which latter company owns all of the 
outstanding shares of Lenkurt Electric Company of Canada, Limited. Sylvania 
Electric (Canada) Ltd. supplies electronic tubes, transistors and other 
electrical components to a wide cross-section of Canadian users including 
British Columbia Telephone Company. Automatic Electric (Canada) Limited 
manufactures a wide range of communications systems, equipment and devices 
and is a major supplier of telephone switching equipment, switchboards, 
telephone instruments, telephone answering and warning devices, inter- 
communications systems and pay stations to the company and to the Canadian 
communications industry in general. Lenkurt Electric Company of Canada Ltd. 
is a major producer in Canada on communication transmission equipment and 
supplies British Columbia Telephone Company and others with microwave radio 


equipment, multiplex equipment and data transmission equipment. 


In addition, Dominion Directory Company Limited, a wholly owned 
subsidiary of Anglo-Canadian, sells directory advertising for, and supervises 
the publications of, telephone directories for British Columbia Telephone 
Company and its subsidiaries as well as those of other companies. Canadian 


Telephones and Supplies Ltd., all the outstanding shares of which are owned 
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by Anglo-Canadian, provides certain contract services for British 
Columbia Telephone Company and others in relation to installations and 


repairs. 


The company has a service contract with G.T. & E. Service 
Corporation under which that corporation provides the company with 


services similar to those provided to Bell Canada by A.T. & T. 


Through its own facilities and through interconnecting arrange- 
ments linking its systems with all the world's major telephone systems, the 
British Columbia Telephone Company and its subsidiary, Okanagan Telephone 
Company, provide complete communications services to more than 99% of the 
Province's 1.9 million population. These communications services include 
local exchange telephone service, in which more than 99% of its telephones 
are dial operated, long distance telephone services through facilities 
which permit customers to dial long distance calls directly from more than 
762 of its telephones, and teletype, data facsimile, closed-circuit 
television and other specialized transmission services. The company employs 
approximately 8,660 people (including Okanagan Telephone Company personnel) 


to serve its customers and to operate, maintain and expand its installations. 


The company also operates one of the world's largest public service 
radiotelephone systems, providing links between the regular telephone system 
and more than 9,000 radiotelephone sets in automobiles, aircraft, industrial 
vehicles, fixed land stations serving remote settlements and more than 


5,000 marine vessels plying British Columbia's coastal water. The company 
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also provides the operating center for the Canadian end of the 


Commonwealth Pacific Cable between Vancouver and Australia. 


British Columbia Telephone Company, with the approval of the 
Lieutenant-Governor-in-Council of Alberta, has extended its telephone lines 
into a part of the Bay Tree area of Alberta, and has a small number of 
telephones operating in that Province. The company has also provided 
service to Point Roberts peninsula which is a small piece of United States' 
territory isolated from the States of Washington, and in this area there are 
approximately three hundred telephones. This area is served with the 
knowledge and unofficial approval of the utilities authorities in the State 
of Washington and although British Columbia Telephone Company is not licensed 
to carry on business there, nevertheless it has done so with success for 


many years. 


Okanagan Telephone Company owns and operates the local and long 
distance telephone system in the Okanagan Valley and surrounding districts 
of the Province of British Columbia. The territory served by Okanagan 
Telephone Company contains approximately 5% of the Province of British 


Columbia and has over 50,000 dial telephones in service. 


REGULATION 

The company is subject to regulation by the Canadian Transport 
Commission in respect to most of its rates and issues of capital stock. 
The company's present regulated rates, with minor exceptions, were established 
by the Judgment and Order of the Board of Transport Commissioners for 
Canada (hereinafter called the "Board") dated December 4, 1958. The said 


rates became effective January 1, 1959. 
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During October and November of 1965, the Board conducted a 
public review of the operations of the company. The review was initiated 
by the Board to consider the capital investment, revenues and expenses, 
debt charges, dividend payments and retained earnings of the company 
and the permissive level of the company's earnings and the basis upon 
which such permissive level may be authorized for telephone rate purposes. 
During the course of the review, the Board did not examine the company's 


existing tariffs. 


In its Judgment handed down on May 4, 1966, the Board said 
that the computation of a permissive level of annual earnings with which 
to test the justness and reasonableness of the rate structure as a whole, 
should take the form of a percentage of the company's total average annual 
capitalization. The Board also stated that in the light of the experience 
of the past eight years and in the light of the then current and immediately 
foreseeable conditions, the over-all rate of return on the company's total 
average annual capital outstanding should lie within a range of from 6.27 
to 6.6%. The Board found that the company's rate structure as a whole was 
just and reasonable since in the period under review, it did not produce 
annual earnings resulting in an annual return for the company on its total 
average annual capitalization greater than 6.6%. The Board stated that its 
findings in the circumstances and conditions of a particular time, including 
the probable future trend of those circumstances and conditions, are not 
necessarily applicable to future times when circumstances and conditions 


may be altogether different. 


Okanagan Telephone Company is subject to the supervision of the 


Public Utilities Commission of British Columbia which regulates the 
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undertakings of Okanagan Telephone Company including rates, extensions 


and standards of service and the issue of securities. 


The Canadian National Railway supplies telephone service to 
the far northern areas of the Province of British Columbia and the only 
other organization not already mentioned providing telephone service in 
British Columbia is the Municipality of Prince Rupert which supplies 


service to its own community. 
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APPENDIX B 


TELEPHONES IN CANADA BY PROVINCE, 1968 
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NEWFOUNDLAND 


NOVA SCOTIA 


PRINCE EDWARD ISLAND 


NEW BRUNSWICK 


QUEBEC 
ONTARIO 
MANITOBA 
SASKATCHEWAN 


ALBERTA 


BRITISH COLUMBIA 


YUKON 


NORTHWEST TERRITORIES 


TOTAL 


Source: 


Residence 


83,461 
189,613 
23,062 
150,288 
1,685,422 
2,460,840 
288,955 
261,005 
450,510 
661,491 


2,670 


3,470 


6,2607,787 


Business & Order 


34,653 
70,110 
7,663 
56,990 
Tie 
1,006,528 
Ti, 161 
89,008 
197,260 
260,682 
2,485 


2,784 


2,557,059 


D.B.S. Telephone Statistics, 1968. 


Total 
118,114 
259,723 
30,725 
207.278 
2,403,157 
3,467,368 
400,116 
350,013 
647,770 
922,173 
5,155 


6,254 


8,817,846 
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The Rural Telephone Act, R.S.S. 1965, c. 161 as amended by 
L069 acim 49. 


The Saskatchewan Railway Act, R.S.S. 1965, c. 134. 


Saskatchewan Telecommunications Superannuation Act, R.S.S. 
1965,0c. L4 as amended by L967, c. 6; 1969, c. 53. 


The Local Government Board Act, R.S.S. 1965,ec..43. 


The Local Government Board (Temporary Special Powers) Act, 
Re SeGe 01965, ac. 7165. 


ALBERTA 


The Municipals Telephone Act, .R.S.A.- 1955,, c..218 
as amended by 1961, c. 30. 


The Rural Mutual Telephone Companies Act, R.S.A. 1955, 
Coe 202 Jase amended phy 956% “c+ 486..1962...¢.-<7.85 
P9O5 [eCas1O2 


The Telephone and Telegraph Act, S.A. 1958, c. 85. 


The Water, Gas, Electric and Telephones Companies Act, 
Races wee 0 leas, amended by 1956, c.. 60; 
19615-61509 69.,=Cn-1.04- 


The Alberta Government Telephones Act, S.A. 1958, c. 85 
aowamendedipys1959= 1c. 60781900, ¢. L06s 1962, c. 895 
LOG GC ae OO e200, Ce FOLIOS C. 975 
1969, c. 104. 
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The Public Utilities Board Act, S.A. 1960, c. 85 as amended 
Dy ESOL Sec 2469 9635" Ceca ls L965, 7 Geos Joo eco eso 
B3s—1968. cy. 6S. 


The Rural Telephones Revolving Fund Act, S.S. 1957, c. 84 
as amended by 1960; cc. 90¢@1962."¢.5792" 1965.5 c.465. 
1966, c. 88. 


The Municipal Government Act, S.A. 1968, c. 68. 
BRITISH COLUMBIA 


The Publie Utilities*Act,"RiSe8.C. 1946, "cr 9277s as" amended 
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The Railway Act, R.S.B.C. 1948, c. 285 as amended by 
19505 cc. 6051956, ce.) 46> 19595 uc. 660m 960 gnc. ea. 
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The Rural Telephone Act, R.S.B.C. 1948, c. 335 as amended 
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TELEPHONE SYSTEMS IN ONTARIO UNDER PROVINCIAL JURISDICTION 


This area is divided into two parts: 
(a) Telephone services provided by the 
Independent Telephone systems and 
(b) Telephone services provided by the 


Ontario Northland Transportation 


Commission 


GENERAL 


Most residents are unaware of the existence of independent 
telephone systems in the Province. Although the Bell Telephone 
Company provides services in Southern Ontario, and Ontario 
Northland Transportation Commission and Bell (or its subsidiaries) 
both provide services to Northern Ontario, there are also independ- 
ent telephone systems which operate extensively throughout the 
Province. These independent telephone systems, of which there 
were 66 as of January 1, 1970, supply services, generally, in farm 
communities. Although the total number of telephones provided is 
small (183,858), the area covered by these services extends over 


a large part of Ontario. 


A. Independent Telephone Systems in Ontario 


1. The independent telephone systems operate under the pro- 
Visions of "The Telephone Act", R.S.O. 1960, Chapter 394, as 
amended by 1962-63, Chapter 139, and 1966, Chapter 153, and 1970 


(Bill 84). This Act is administered by the Ontario Telephone 


Dig pt 


Service Commission under the Department of Agriculture and Food. 
Most of the independent companies in Southern Ontario 
participate in the handling of long distance service by provid- 
ing toll lines and equipment in their own areas, which in turn 

connect with the Bell Telephone Company network and the Trans 
Canada Telephone System. In Northern Ontario, long distance 
service is supplied jointly by the Bell Telephone Company, 
Northern Telephone Limited and the Ontario Northland Transport- 


ation Commission. 


vie HISTORY 

A few independent telephone systems were in business in 
the Province of Ontario before the turn of the century, but the 
greatest expansion in the early years took place in the ten year 
period 1906-1915. The number continued to increase until 1921 
when a peak of 680 companies operated throughout the Province. 
Their growth resulted from demand in small communities and rural 
areas for telephone service and for connection with larger centres. 

These systems were regulated by the Ontario Railway and 
Municipal Board under the authority of the Ontario Telephone Act 
10 Edw. VII, C.84, (first enacted by the Legislature in 1910). 
This Board was the predecessor of the present Ontario Municipal 
Board. The origins of the Telephone Act may be found in the fol- 
lowing statutes: 

1) An Act respecting Local Municipal Telephone Systems; 

originally enacted in 1906 by 6 Edw. VII, C 41, and 


superseded in 1908 by 8 Edw. VII, C 49, and 
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2) Section 331 of the Consolidated Municipal Act, 
P9087" enactedbyss) Bdw-ttViil 2.C ob9N 

After the peak in 1921, there was a period of consolidation 
during which the number of companies decreased. However, during 
this same period the number of telephones in service increased 
until the year 1929. The depression years that followed were 
hard, forcing many companies to give up their operations. Of 
those systems that did survive, many were unable to maintain 
their plant and equipment in good condition. The scarcity of 
equipment during World War II further deferred the maintenance 
work of the independent companies. At the end of the war, most 
of the more than 550 independent systems were in very poor con- 
eition. 

The Provincial government, being concerned about this state 
fea ffairs,. commissioned Ri. -E. Smythe, (P. .Eng./in’ 1948, to under- 
take a preliminary study of the telephone service situation. The 
study revealed that service in many rural areas of the Province 
Was poor and was not meeting the requirements of the fast-growing 
population. 

In 1951, the Rural Telephone Act was passed (S.O. 1951 C. 80). 
It gave authority to the Hydro-Electric Power Commission to inquire 
into, survey, and report on ways and means of improving, extending 
and co-ordinating the rural telephone systems. The Rural Telephone 
Committee was established pursuant to this Act, to carry out the 
task. 

The Rural Telephone Committee tabled their report in i953. 


This report confirmed the prior finding that there was a pressing 
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need for improved service in many areas, recommended that impetus 
be given by the Government to improve the service, and made some 
other specific recommendations. 

With a few exceptions, the recommendations of the Committee 
were accepted by the Legislature in March, 1953. The Committee 
was instructed to prepare a draft revision of the Telephone Act 
incorporating those recommendations which had been accepted by 
the Legislature. 

The new Telephone Act came into being July 7th., 1954, 
establishing the Ontario Telephone Authority. The Act charged 
the "Authority" with the responsibility of co-ordinating and 
assisting telephone systems to provide improved telephone service, 
particularly in rural Ontario. The "Authority" was to provide 
staff for the purpose of supplying the independent systems with 
engineering, accounting, and other technical assistance. The 
new Telephone Act also established the Authority, as a regulatory 
body, with certain stated regulatory and supervisory powers and 
responsibilities. The Authority assumed the duties relating to 
telephone systems from the Ontario Municipal Board (descendants 
of the Ontario Railway and Municipal Board). 

Once in operation, one of the aims of the Authority was to 
encourage systems to amalgamate, to ensure viable economic units 
which would have the ability to attract adequate financing, employ 
qualified personnel, and modernize equipment. Modernized equipment 
was necessary if interconnection with the larger networks was to 
be made possible, without degrading the service provided by such 


large networks (including Bell). 
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3. Regulation by Ontario Telephone Service Commission 
The 1954 Telephone Act was amended in 1960, C 120 by changing 


the word "Authority" to the word "Commission" 

2(1) The body corporate known as the "Ontario 
Telephone Authority" is continued and 
shall be known as the "Ontario Telephone 
Service Commission". 

The present day Commission consists of four members and 
a secretary. It holds regular meetings to hear applications 
made under the provisions of the Telephone Act. Public Hearings 
are conducted in various parts of the Province when it is neces- 
sary to hold a local hearing at a convenient location. 

The regulatory and supervisory duties of the Commission are 
very similar to those of the Ontario Municipal Board. Under 
section 11 the Commission "has exclusive jurisdiction to hear 
and determine any differences between two or more telephone sys- 
tems or municipalities in respect of the establishment, extension, 
operation or maintenance of a telephone system or in respect of 
any act, matter or thing required to be done by them, or any of 
them, under this Act, and to make such orders in respect thereof 
as it deems proper." 

The Commission also has the power to enquire into the suf- 
ficiency of rates and to hear and determéne any complaints. 
Discrimination is forbidden under the Act. Approval of the 
Commission is necessary for all rates and tolls and also for the 
sale, disposal, merger or transfer of a telephone system. 


There is also provision made in the Act for review by the 


Lieutenant Governor in Council and by the Court of Appeal. 


18% 


19% 


The Lieutenant Governor in Council may at any 
time -upon ~petition.of any party, alleparties 
first having been heard, vary or rescind any 
order or decision of the Commission whether 
the order or decision was made inter parted or 
otherwise, and any order that the Lieutenant 
Governor in Council makes with respect thereto 
is binding upon the Commission and all parties. 


Reo.Oe 1960 22C.ers04 es. alos 


(1) 


(2) 


(3) 


(4) 


(5) 


An appeal lies from the Commission to the 
Court of Appeal upon any question of juris- 
diction or upon any question of law, but not 
such appeal lies unless leave to appeal is 
obtained from the court within one month of 
the making of the order or decision sought 
to be appealed from or within such further 
time as the court under the special circum- 
stances of the case allows after notice to 
the opposite party, if any, stating the 
grounds of appeal. 


Upon such leave being obtained, the Registrar 
of the Court of Appeal shall set the appeal 
down for hearing at the next sittings of the 
court and the party appealing shall, within 
ten days, give to the parties affected by the 
appeal, or to the solicitors by whom such 
parties were represented before the Commission, 
and to the Commission notice in writing that 
the case has been so set down and the appeal 
shall be heard and disposed of by the court as 
speedily as practicable. 


On the hearing of an appeal under this section, 
the court may draw such inferences as are not 
inconsistent with the facts expressly found by 
the Commission and necessary for determining 
the question of jurisdiction or law, as the 
case may be, and shall specify its opinion to 
the Commission and the Commission shall make 
an order in accordance with such opinion. 


The Commission is entitled to be heard by 
counsel or otherwise upon the argument of 
any such appeal. 


The Commission or any member thereof is not 
liable for costs in connection with any appeal 
Or application for leave to appeal under this 
section ay ‘453090960 Alc. 394 es aoe 


The Telephone Branch of the Department of Agriculture 
and Food consists of two Divisions, (the Engineering Division 
and the Commercial Division). These Divisions have staff who 
provide engineering and commercial assistance to the telephone 
companies operating under Provincial jurisdiction. 

The policy of the Authority and the Commission has been to 
encourage companies that desired to continue in business, and 
who had good prosepcts of successfully modernizing their plant 
and becoming financially sound operations, to do so. Companies 
which for various reasons decided not to continue in business, 
either sold the system to a larger company, amalgamated with 
neighbouring systems, or vacated the field and allowed some 
other company to take over the service. In this way, the number 
of companies operating in Ontario decreased from a total of 
465 in 1953 to 66 in 1969. Although the number of independent 
telephone companies decreased, the total number of telephones 
has increased due to the growth of the remaining systems left in 
the field. 

All these activities have resulted in considerable improve- 


ments in service to rural customers. 


wae Other Provincial Telephone Legislation 


(i) Directly associated with the activities of the Commission, 
under the Telephone Act, are the activities of a Corporation esta- 
blished pursuant to the Ontario Telephone Development Corporation 
Act, R.S.O. 1960, c. 28, (first enacted in 1955). The Corporation 
is another agency through which assistance is extended to rural 


telephone systems. The object of the Corporation is "the improve- 
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ment of telephone systems in Ontario." 

Telephone systems which are unable to rehabilitate them- 

selves or to make arrangements to sell to another telephone system 
may be taken over by this government Corporation. Its function is 
to rehabilitate such systems and when this has been accomplished, 
work out an arrangement under which the revitalized system 
could be absorbed by an existing efficiently operating system. 
The Corporation did purchase a number of small systems in the 
Madawaska Valley (where several uranium mines were operating) 
and developed these into a viable operating entity. This new 
system was later sold to the Bell Telephone Company. 

Gia Under the Public Utilities Act, R.S.O. 1960, C. 335 
section 65, the Council of a Municipal Corporation that owns 
Or operates, or is about to establish a telephone system may by 
by-law, passed with the assent of the municipal electors, pro- 
vide for entrusting the construction of the work and the control 
and management of it to a commission to be called "The Public 
Service Commission" of the relevant municipality or to an Sdiscie 
public utilities commission established under the Public Utilities 
ACT. 

(717) The Municipal Act, R.S.O. 1960, C. 249 is also con- 
cerned with telephones. Section 379, subsection 1, paragraph 96 
of the Act provides that by-laws may be passed by the councils of 
local municipalities for regulating and for authorizing the erec- 
tion and maintenance of telephone poles across or along on any 


highway or public place. Under section 379, subsection 1l, para- 
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graph 104, by-laws may be passed for authorizing the erection of 
public telephone booths upon the highway or lands of the munici- 
pality upon such terms and conditions as may be agreed upon; and 
for making such annual or other charge for the privilege conferred 
as the council may deem reasonable. Section 391, subsection 6, 
states that by-laws may be passed by the councils of counties 

for permitting, and regulating the erection and maintenance of 
telephone poles on the highways under the jurisdiction of the 


council. 


B. Ontario Northland Transportation Commission 


1. Formation 
The Ontario Northland Transportation Commission owns and 
operates telephone and telegraph lines and services under the 
Ontario Northland Transportation Commission Act. (Chapter 276 
revised statutes of Ontario 1960). Section 7, subsections 2 
and C of this Act read as follows: - 
"Construct, complete, equip, maintain and operate 
telephone and telegraph lines and with respect thereto 
has and shall exercise all the powers that may be 
exercised by a Railway Company under the Railways 
Act or by any general Act of the Legislature affecting 
railways for the time being in force, or by a 
telephone or telegraph company incorporated under the 
general laws of Ontario;" 
THiSseSeCELLONeOLethesactaconrers \uponsthe:O.N.T.C. all of 
the powers that may be exercised by a Railway Company under the 
Railways Act as well as by a Telephone or Telegraph Company 


which may be incorporated under the General Laws of the Province 


of Ontario. 


The present Commission is the successor to the Temiskaming 
and Northern Ontario Railway which information is contained in 
Section 2, subsection 1 of the O.N.T.C. Acts referred to. The 
Temiskaming and Northern Ontario Railway was incorporated in 
1902 by an Act of the Legislature of the Province of Ontario. 

The Ontario Northland Transportation Commission also owns 
and operates telephone and telegraph lines and services into 
Noranda, Quebec under authority of the Nipissing Central Railway 
which was originally incorporated by an Act of the Federal 
Government assented to on the 12th of April, 1907 as is found in 
Chapter 112 of the 1907 Statutes of Canada. 

The Ontario Northland Transportation Commission provides 
basically long distance telephone service and owns only two 
small dial exchanges in its serving area plus a limited number of 
toll station lines in the Moosonee, Cochrane, Hearst and North 
Bay areas. Total telephones in service end of 1969 was 1,700. 
Under the terms of written agreements, the local exchange service 
in the serving area is provided mainly by Northern Telephone 
Limited (Bell Canada subsidiary) and the Public Utilities Commissio 


at Cochrane and the Abitibi Paper Company at Iroquois Falls. 


px Operating Territory 


(a) The Commission is authorized to provide service just as 
any telegraph or telephone company incorporated under the 
general laws of Ontario. Telephone companies are governed 


by the Telephone Act being Chapter 394 R.S.O. 1960 and 


Perritorial Jurisdiction 1S not limited by this Act. 
Service in Quebec is by Federal Charter associated 
with the charter of the Nipissing Central Railway in 
its serving area to Noranda, Quebec. 

(b) Actual Spneeesn ets territory is mainly Northeastern 
Ontario bounded by North Bay on the south, Winisk on 
the North, Flynn Lake on the West, and Noranda on the 
East. Interconnection of long distance lines with 
Bell Canada occurs at the North Bay and Flynn Lake 
boundaries. 


(See Appendix "A" and "B" for area of operation and 
facilities respectively.) 


Regulation 

There is no external regulatory authority established to 
control the telecommunications operations of the O.N.T.C. in 
Ontario. It is self regulated through its cabinet appointed 
commission. In Quebec, the telecommunications operations are 
Federally regulated. Tariffs are normally accepted as estab- 
lished by Bell Canada. The O.N.T.C. operates as a separate 
business enterprise arranging its own financing but with bor- 


rowing limits requiring approval of the Lieutenant-Governor 


in Council. Capital and operating budgets must be submitted to 


Cabinet each year for approval. 


There is also no external regulatory authority over the 


technical aspects of telecommunications services. The O.N.T.C. 


telecommunications branch, in co-operation with other inter- 


connecting telecommunications companies, adopts designs and 
standards of equipment and service which are compatible with 

the objectives of the total telecommunications network. In 

Cases of lines crossing navigable waters, the Navigable Waters 
Protection Act must be complied with. Crossings of railways 

under Federal jurisdiction must comply with the Railway Act 

as administered by the Canadian Transport Commission. Provinciall 
the O.N.T.C. provides railway services and has internal control of 
communications lines crossing its railway lines. Crossings of 

oil and gas pipelines under Federal jurisdiction must comply 

with the National Energy Act as administered by the National 
Energy Board. Crossings of roads and highways requires nego- 
tiation with the particular Provincial and Municipal authorities 


involved. 


Miriam Isenberg, 
Student-at-law, 
Department of Transport (Ontar. 


Ba. Pearce), VP. Snowy 
Chief Communications Engineer, 
Ontario Northland Transportati 
Commission. 
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background working paper and no effort has been 
made to edit it for uniformity of terminology 


with other studies. 
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Introduction 


The Minister of Communications in 1969 authorized a 
broad and intensive study of Canada's telecommunications industry. 
This program known as the 'Telecommission’ embraces nearly fifty 
studies which explore the many social, economic, legal, technical 
and environmental aspects of telecommunications in Canada and as 
it relates to other nations. 


This study, the Concept of a Telecommunications 
Carrier, was conceived because of the need to define the role of 
the telecommunications carrier. The meaning of the phrase 
"telecommunications carrier' must be well understood when formulat- 
ing policy and drafting legislation and by the courts; and have 
a significant connotation for telecommunications users when 
conducting business through telecommunications. 
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Table of Contents 

A List of the Agencies and Corporations who have 
provided submissions to the Telecommission 
concerning the study of the Concept of a 
Telecommunications Carrier. 

The Project Team Participants 


The Development of the Terms of Reference 


The Definitions: 


a) Telecommunications 
b) Telecommunications Service 
co) Telecommunications Carrier Function 


Telecommunications Carrier Obligations and Rights 


tk Telecommunications Carrier Obligations 
to the Users 


tags Telecommunications Carrier Rights 


Concept of a Telecommunications Carrier 
- A Summary 


Appendices 


This includes a copy of each submission presented 
to the Telecommission by a regulatory body, agency, 


or corporation which employed the Terms of 
Reference 'Concept of a Telecommunications 
Carrier. study) (cc); 


The submissions are included as part of this study 
and appear in alphabetic order as shown in Section IL 


on the next page which lists the contributing 
agencies and corporations. 


Page 


7 we 
im | 


a 7 a - 


ave 


: 7 
wa , 0 . 
1 Ny a 


ik eisirs 


- - 

Pius 
i ws 
n 


pat 
j ered ie eesstrnycgsed herp ictal forts ere ju rh 
no ver viwl st? og qedientetag balrverg : 
a1) Paes at te Gloria eee si herasgitog: 
sta] SRa Gees tial tanitinettiy - 
‘ ehiert: «brsad meal, 1352094 or oa 
4 
j wera tet TA GerveT ef2 is iam cata aft fet 
8 ; mate JAeIe, aut 
u a 04383 Leama ante . te 
B d¥lwasd ated Jovi mam: eoalet ee 
ffasihe’? aebtoies aebedinumeosel eT ts 
if yar, i! bee @rmiveytldd 4olvge sag divolpueesb iat ~ 7 
hi anivigeageid® apbhrns enolgehiaiecouiet | co nn 
$2ael aij) oF _— “a 
Li Kigtk teixin ened ieginowweel se] ade ao 
5 ’ 
La feline) enoltanloumeosleT a ta soeamet); i 
qtevesn® A 7 . 


= > 

betresetg sobastndya dba $0 “WQSs B nebiefays) ondt ha) 

‘ime hod eretetigen od se kemkaaselay, fea f i 

tt porated, a a5 Gyre hig nO tiaiou a ie 
TE eats ot a 
ned ay 


ote otoveunsotst » te oqusqnn” sonny 


el! 


 ehate ards Be ineg ne for ne 
1 aotoae? uf cwode on Certo. os ‘pos 
20) tadirines atts wesatl Agden’ 


te indie 


at a 


Section I 


List of Agencies and Corporations making submissions related to 
the Terms of Reference for the Study - Concept of a Telecommunications 
Carrier. 


Provincial Government Departments and Regulatory Bodies 


Newfoundland - Board of Commissioners of Public Utilities 32 
Prince Edward Island - Public Utilities Commission NG 
Nova Scotia - Provincial Secretary Ae 
Ontario Government 
- Telephone Services Commission ae 
- Attorney General 56 
- Department of Highways 64 
Manitoba - Public Utilities Board on 


Province of Saskatchewan - through Saskatchewan Telecommunications 71 


Alberta - Public Utilities Board 


7& 

Province of Alberta 8 
British Columbia - Public Utilities Commission ae 
Canadian Association of Broadcasters on 
Canadian Cable Television Association 100 
Telecommunications Carriers 101 
Canadian National/Canadian Pacific Telecommunications 112 
Ontario Northland Transportation Commission 122 


Saskatchewan Telecommunications (see Province of Saskatchewan above) 
Telesat Canada 124 


Trans-Canada Telephone System 1S 


Note: Attached to this study is a copy of each submission received 
from the above bodies. 
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Project Team 


Canadian National Telecommunications - Mr. J.J. Dubé 
Director of Marketing 
and associates 


Canadian Pacific Telecommunications 


Mr. C.W. Taylor 
Chief Engineer 
and associates 


Telesat Canada - Mr. J-C. Delorme 
Vice President, Administration 


- Miss Anne Booth 
SolticLtor 


Trans-Canada Telephone System = Mr. Ff. Lbey 
Assistant Vice-President, 
Regulatory Matters, 
and associates 


[eee vot ral 
General Supervisor, 
Regulatory Matters 


Government of Canada 


Department of Justice = Mt. E.R, sOLson 


Director, Legal Research 
and Planning 


Department of Communications = Mew, C.P.. Hughes 
Senior Advisory Counsel 


Department of Communications 
liaison Officer - Mr. Roy Bushfield 
Principal Telecommunications Advisor 
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The development of the Terms of Reference 


The development of the Terms of Reference pointed up 
the immediate need for clarification of the purpose for which the 
definition of the "Concept of a Telecommunications Carrier" would 
be used. 


The purpose is to define clearly the concept of the 
"Telecommunications Carrier'. The meaning of this phrase must 
be well understood when formulating policy and drafting legislation 
and by the courts; and have a significant connotation to the 
telecommunications users when conducting business through tele- 
communications. 


The telephone and telegraph companies perform a 
variety of functions under the authority of corporate charters. 
Their corporate activities present a combination of functions 
which leads them into many different avenues of business, i.e., 
computer, manufacturing, and consulting services in addition to 
telecommunications. 


Consideration of the above described broad corporate 
activities led the Project Team to the conclusion to proceed on 
the basis of a functional approach to the definition of the 
"Concept', rather than employing the all-embracing corporate 
activity approach. 


The carrier function is therefore defined within this 
study. It was recognized that other studies would define the 
computer, manufacturing, and research and development functions; 
and that the broadcasting function* had been defined within the 
Broadcasting Act as administered by the Canadian Radio-Television 
Commission. 


The possible implementation of a combination of the 
above functions within one company as may be permitted under 
the terms of its corporate charter was agreed to be not within 
the purview of this study. 


* See TCTS, CN/CP Telecommunications statement on specific exclusion 
" 
under 'Franchise pp 21 of this study. 


‘the phrase 'telecommunications carrier' was 
herein developed in place of the presently used phrase ‘common 
carrier’ for the following reasons. The 'common carrier' phrase 
has a precise legal meaning. However, it is not descriptive in 
any real sense of the concept of a telecommunications carrier 
in Canada. The Project Team saw no valid reason for continuing 
or fostering indiscriminate use of the ‘common carrier' phrase. 


The phrase 'common carrier’ as presently understood, 
and as developed through years of use in the English, American and 
Canadian Courts includes two elements which are difficult to 
reconcile with the 'telecommunications carrier' concept. The 
first 1s that “or strict. Or absolute (ability (for lose. O10 & 
damage to the goods carried. The common carrier physically 
transports and delivers goods in an usually unchanged and 
continually recognizable physical condition. Secondly, the 
common carrier can usually evaluate and insure these goods in 
a realistic fashion. However, in the case of a telecommunications 
service, the message may be electronically massaged to a different 


form during the conveyance process. Further, the message is 
relatively intangible and hence it is difficult to appraise 
its: worth. “it ts difticult for the telecommunications carrier 


to insure a message because responsibility for error in message 
initiation, transfer and reception is not easy to establish. 


For these reasons, and because the means of 
conveyance are quite different, i.e., an electronic highway 
versus a vehicular highway, the Project Team hereinafter employs 
the term 'telecommunications carrier’ within this study, and 
recommends its inclusion in future legislation and regulations 
as a standard recognized term. 


The Terms of Reference which follow evolved from 
the needs as determined by the Project Team: 


a) the need to define 'telecommunications' 


b) the need to define 'telecommunications 
carrier services' 


c) the need to identify in a brief and succinct 
fashion the 'telecommunications carrier function' 


d) the need to recognize the telecommunications 
carriers' obligations to the users for the 
services which it provides. 


e) the need to determine the rights of the 
telecommunications carrier when performing 
Lis runction. 


Terms of Reference 


Concept of a Telecommunications Carrier 


Employing the following headings, we shall postulate what a 
telecommunications carrier should be:- 


- Definition of Telecommunications 


A 

B. Definition of Telecommunications service 

C. Definition of Telecommunications carrier function 
D 


- Definition of Telecommunications carrier obligations 
and rights. 
(1) Obligations to Users 


7 a) Equitable System of Rates 


*  b) Equitable connection of customer 
owned equipment and systems 
c) Provision of service on demand 
d) Liability for telecommunication 
malfunction or misuse. 
*  e) Legal. right "ok user~-to privacy. 
f) Quality of service and continuity. 
(2) Rights 
a) Franchise 
b) Right of way 
&) Right of access to capital market 


d) Right to plan construction 
e) Right to establish rates. 


* These elements are the specific subject of 
other Telecommission Studies. 
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The Definitions 


Section IV (a) 


Definition of Telecommunications 


A cornerstone necessary to the development of the 
Concept of a Telecommunications Carrier is the meaning of the 
word "Telecommunications". The history of this word has been 
discussed; its incorporation and use in various legal documents 
has been reviewed and examined; the semantics of the word within 
the various definitions were vigorously debated; and the word 
was considered in the light of present and future technology. 


A general consensus * of the Project Team has been 
achieved that the following definition be accepted: 


"Telecommunications means any trans- 
mission, emission, or reception of signs, signals, 
writing, images, or sounds or intelligence of any 
nature by wire, radio, visual, or other electro- 
magnetic systems". 


The above definition, accepted by the International 
Telecommunications Convention - Montreux (1965), is now incorporated 


in the following Canadian Statutes (in some cases with minor mod- 
ifications):- 


Canadian Overseas Telecommunications Corporation- 
Telecommunications Act (Chap. 42, Sect.2(j) ) 


Interpretation Act (Chap. 7, Sect. 28) 
RadiorAct= (Sects 2°(1)) 


Telesat Canada Act (Chap. 51 (e) ) 


* See CN/CP Telecommunications Submission for exception 


Although the foregoing definition was found to 
be generally acceptable, the telecommunications carriers in their 
own submissions (See Appendices) suggested the inclusion of 
"acoustical means" (Telesat Canada) and substitution of "information' 
(CN/CP Telecommunications) for "sound and intelligence" as 
improvements on the above definition, reflecting their consideration 
of technological and social changes that should be recognized by 
this definition. 


The Ontario Telephone Service Commission takes 
the broad approach to defining 'telecommunications' as 'by means 
of energy to convey intelligence over distances beyond the 
range of unaided senses.' 


The positions of the provincial regulatory bodies 
range from a finite definition through to a broad general 
approach as noted above. ‘The importance of agreeing, at the 
outset, upon a definition of '"Telecommunications" is highlighted 
by the Provincial Secretary of the Province of Nova Scotia in 
his. letter of "19 March 1970 to the Minister of Gommunications 
in which he said: 


"T note that the first point to be 
considered by Telecommission under Study I (c) is 
the formulation of a definition of Telecommunications. 
This seems to me to be a fundamental matter to be 
considered and certainly until that point is reached 
the Province would hesitate to comment on the 
substance or principles of control and regulation." 


Section LV (b) 


Definition of Telecommunications Service 


The evolution of the 'Concept of a Telecommunications 
Carrier' requires a definition of the service which should be 
provided by the telecommunications carriers. 


"Telecommunications Service is a service, the pre- 
dominant purpose of which is the transmission, emission, or 
reception of signs, signals, writing, images, or sounds, 
or intelligence of any nature by wire, radio, visual, or other 
electromagnetic systems". 

The Project Team generally accepted * this definition 
subject to preferences for modifications that reflect the 
options suggested by the telecommunications carriers and others 
in the definition of "telecommunications" as noted previously. 


* See CN/CP Telecommunications Submission for exception 


Section IV (c) 


Definition of Telecommunications Carrier Function 


The function of a telecommunications carrier is the 
provision, for compensation, of telecommunications service to 
others, including any function incidental thereto by means of 
any appropriate facility, apparatus, method, or instrumentation. 


The above definition presents a general consensus* 
of the opinion of the Project Team; however, it is worthwhile 
noting the content of the submissions concerning this important 
aspect of the 'Concept of a Telecommunications Carrier' as 
presented by provincial regulatory bodies and other agencies. 
The points expressed by the many submissions offer a wide 
spectrum which reflects the geographical as well as the social 
and technical interests of the contributors. Extracts from 
their submissions (other than those participating in the Project 
Team) are quoted below: 


Newfoundland - Board of Commissioners of Public Utilities: 


"Telecommunications Carrier Function is the 
action or activity of a person or institution which 
undertakes to provide telecommunications service 
for’ the public or under contract= for hire, cain 
or reward pursuant to the terms of a franchise." 


Prince Edward Island - Public Utilities Commission: 


"Relative to the definitions set forth under 
items A, B; and C, at is the epinion of, tnis 
Commission that these could only be defined by a 
Study Group or Committee satisfactory to all 
jurisdictions in which they are to be used. This 
Committee should consist only of members well 
qualified in the various branches of telecommunic- 
ation, particularly 1f£ anything other than very 
loose definitions are to be evolved." 


* See CN/CP Telecommunications Submission for exception 
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Ontario Telephone Service Commission: 


"A Telecommunications Carrier shall function to 
provide telecommunications of one or more types 
without discrimination as to user and in full 
respect of all users' privacy." 


Ontario Northland Transportation Commission: 


"Telecommunications Carrier Function is the 
provision of telecommunications service to 
others for compensation." 


Saskatchewan Telecommunications: 


"The basic function of the carrier is to furnish 
the medium facilities required for telecommunic- 
ations. These facilities encompass the 
organization, plant and personnel necessarily 
associated with supplying the medium. Ideally 
these will include all facilities and equipment 
which, by reason of the technology involved and 
the co-ordination divided in ownership or 
responsibility without a penalty in the quality 
or cost of the message." 


Province of Alberta: 


"The function of a telecommunications carrier 
is the provision of telecommunications services 
to others for compensation." 
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Telecommunications Carrier Obligations and Rights 


An organization which performs the telecommunic- 
ations carrier function and hence provides telecommunications 
services will have characteristics which cause it to be recognized 
as a public utility. These characteristics set it apart from 
other commercial enterprises. Principal among these characteristics 
are the carriers obligations to the user - and the rights of 
the carrier. 


Following is a consideration of the submissions 
(See Appendices) made to the Telecommission concerning those 
obligations and rights which the federal government officials 
on the Project Team have selected as major contributions towards 
the development of a framework to support the 'Concept of a 
Telecommunications Carrier'. 


ie Telecommunications Carrier Obligations to Users 
a) Equitable System of Rates 


The system of rates is being examined in 
another separate Telecommission study. However, it is worth 
noting the range of opinions of the contributors to this Tele- 
commission study in order to better understand the Concept of a 
Telecommunications Carrier. 


Newfoundland - Board of Commissioners of Public Utilities: 


UPracing.4s)thesfinal. step.ini the: rate 
process and one of the main reasons for Government 
regulation of telecommunications carriers is to 
insure that users will be charged an equitable 
system of rates. The gross operating revenue 
required by the carrier is determined primarily 
by the wages demanded by workmen, the price 
demanded by suppliers or plant and equipment and 
the return demanded by the investors. If these 
demands are not met, service will be withdrawn 
and the supply of additional materials and capital 
wills bewpeut -ofiror at leasty curtailed... Exeept,in’ the 
short run therefore carriers are able to influence 
very little the total amount of money which must be 
paid by users of their services." 
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Newfoundland - continued 


"Carriers, however, can and do influence how the 
total burden is shared amongst the different classes 
of users. This is done by means of cost of service 
and market surveys. The first estimates the cost of 
furnishing service of different descriptions or under 
different circumstances and the second estimates 
elasticity in demand. The objective of the carrier 
is to maximize the gross operating revenue derived 
from the total capital employed in the undertaking, 
and given a fixed rate of return this objective 
minimizes user charges which the carrier can claim to 
be equitable." 


"The regulatory body, however, may decide after 
investigation that some service must be upgraded or 
that public convenience and necessity require extensions 
of service that do not promise to be compensatory. In 
such cases the carrier may be ordered to reduce rates 
for classes of service deemed to be inadequate or 
increase rates for certain classes of service to 
compensate the carrier for extending service to areas 
which are not self-supporting. The obligations on the 
carrier to charge equitable rates are therefore two 
fold. The first is ordinarily imposed as a condition 
of the franchise which grants the right to serve and 
the second by regulatory orders which modify the 
discretion allowed under the first." 


"The determination of an equitable system of rates 
is complicated by the fact that telecommunications carriers 
ordinarily furnish service to users in more than one 
regulatory jurisdiction. This is particularly true of 
the telephone carriers. Rates for local exchange and 
toll calling within the carriers service area are 
regulated by a provincial authority when the service 
area is within one province or by a Committee of the 
Canadian Transport Commission when the service area 
extends beyond one province. Rates for toll calling 
beyond the service area are determined by agreement 
amongst the carriers and these rates are not subject to 
regulation. The revenue derived from them constitute 
a substantial portion of each telephone carriers gross 
operating revenue as this is relatively a fixed amount 
at any given time. The rates which are subject to 
regulation must produce sufficient revenue to provide the 
balance required to meet the total revenue requirements. 
It follows therefore that regulatory authorities have 
no power to inquire into whether telephone carriers are 
observing their obligation to charge equitable rates for 
toll calling outside their service area and that this in 
turn restricts the power to investigate the reasonableness 
of rates charged for services furnished within the 
jurisdiction of such bodies: 


LS 


Ontario Northland Transportation Commission: 


Ontario 


"When a telecommunications carrier is obliged to 
furnish certain telecommunications services throughout its 
operating territory, the rates charged for such services 
should be just and reasonable. Such rates should not be 
unjustly discriminatory and, under substantially similar 
circumstances and conditions, similar rates should be 
charged to all persons." 


"Rates for such services should be based upon the 
principle that the territory served by a carrier is 
treated as a unit. The fundamental advantage of this 
method is that the flexibility it provides in the design 
of rate schedules will result in more people having better 
service made available to them at reasonable prices 
because inordinate disparities due to terrain, location, 
population density, etc., tend to be averaged out." 


"Where services are jointly provided by more than one 
carrier through two or more adjacent operating areas, it 
is desirable that the rates for each service be uniform 
e.g., long distance service. It follows then that the 
revenue derived from the total service should be shared 
amongst the carriers who provide the service in 
proportion to their respective costs of providing the 
service." 


Telephone Service Commission: 


" i) Rates should be as low as practically possible. 


ii). Within the limits of practicability, a rate 
system should safeguard against discrimination among 
sectors of the public economy. 


iii) Rates charged for the component parts of a tele- 
communications link should be fairly apportioned, so that 
revenue accruing from one part is not used to subsidize 
another, without respect to whether one or more owner- 
ships are concerned. 


iv) Rates charged for one telecommunications service 
should not provide excess revenue for the subsidization 
of another service, it being understood that the expenses 
of research and development may fittingly be imposed as 

a proper charge upon the carrier's overall revenue from 
all services being provided." 
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b) Equitable connection of customer-owned 
equipment and systems 


The connection of customer-owned equipment and 
Systems to the telecommunications carrier system is being examined 
in another Telecommission study. However, it is worthwhile noting 
a discussion of the problem which has been contributed to this 
Telecommission study by the Saskatchewan Telecommunications (which 
is unique in that it is a provincial crown corporation operating 
as a telecommunications carrier and reporting directly to the 
provincial government without a formal regulatory authority), and 
by the Canadian Cable Television Association. 


Saskatchewan Telecommunications: 


"Equitable connection of customer-owned 
equipment and systems. The arguments for carrier 
control over such equipment in the public tele- 
communications service are mainly associated with 
the fact that customer-owned equipment amounts to 
a severance of control over the medium. The greater 
the number of severances to the medium the greater 
is the risk of increasing the cost and decreasing 
the quality of the "message". Obviously the 
problems of compatibility, fault testing, repair, 
maintenance, supervision, control and co-ordination 
become more complex when there is a severed 
responsibility over equipment performing an 
inseverable function." 


"The opposing argument stems from the 
inherently monopolistic nature of the public 
telecommunications service. This is the problem 
of control over innovation. It is impossible to 
divorce the medium from technology and technology 
from innovation. Much of the innovation is associat- 
ed with terminal equipment which is essentially part 
of the medium. The two extreme positions relative 
to control over innovation are: (1) permitting the 
customer to choose his terminal equipment from the 
competitive market, or (ii) to include in the 
carrier's franchise the right to own and provide 
all of the terminal equipment. There are difficulties 
in both extremes - the one creating problems associated 
with divided ownership and control of the medium and 
the other the question of stifling innovation." 


iS 


Saskatchewan - continued 


"Saskatchewan Telecommunications' view is that, in 
general, terminal equipment is an integral part of the 
medium, rather than part of the "message" and consequently 
1senarl ol sone grunet Lonel tiGecearrler wather than that 
of the customer. The problems associated with customer- 
owned equipment will produce cost and efficiency penalties 
far offseting any advantage gained in innovation." 


"However, in the case of specialized services, which 
are not part of the general public service, the connection 
of customer-owned equipment is desirable provided that 
the integrity of the network is safeguarded." 


"Attempts to foster innovation should not include 
any action which would impair the integrity of the 
telecommunications service." 


Canadian Cable Television Association : 


"There should be an obligation to accept reasonable 
connections of customer-owned equipment and systems 
which meet appropriate engineering standards." 
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c) Provision of Service on Demand 


The Project Team is generally in agreement 
that the following basic principle should govern a telecommunic- 
ations carrier's obligation with respect to providing service: 


In accordance with the provision of its 
charter or other enabling legislation, a telecommunications 
carrier is obliged to furnish certain telecommunications 
services throughout its territory. It should also be 
obliged to provide such services on a just and reason- 
able basis and without undue delay. All other 
telecommunications services normally provided by 
the carrier should be provided as promptly as the 
availability of suitable equipment and facilities 
permit. 


Qualifications applying to the above basic 
principle concern the possibility of the users misuse of 
equipment, or nonpayment of bills, or placement of unusual 
financial burden on the carrier, when the basic obligation of 
service on demand may not apply. 


There is however the need for a concomitant 
provision that the user shall have, in a reasonable amount of 
time, at a cost which the user can afford, the right of appeal to 
a neutral body (e.g., regulatory body or court) of a decision by 
a telecommunications carrier to discontinue service. 


Li 


d) Liability for Telecommunications Malfunction 
or Misuse 


Discussion of liability usually results in two 
positions being taken, the position of the user and the 
position of the supplier. Such is the case with the broadcasters 
and the telecommunications carriers. The Canadian Association of 
Broadcasters in their submission postulate the following: 


"Be that as it may, Parliament, by virtue of the 
RavlwayvActweR,S.C.9 1952, ¢. 234 {vasvamended, has now in 
effect, declared that telecommunications carriers subject 
to federal jurisdiction are common carriers. The 
significant change in this regard was the introduction 
ORSeCEI one 36 ALO whiicn 1s) identical to’ Section: 353. of 
the same Act but applicable to Railway companies, 


"318-A (1) No contract, condition, by-law, 
regulation, declaration or notice made or 

given by the company, impairing, restricting 

or limiting its liability in respect of any 
traffic shall, except as hereinafter provided, 
relieve the company from such liability, unless 
the class of contract, condition, by-law, 
regulation, declaration or notice has been 
first authorized or approved by order or 
regulation of the Commission." 


"This Section goes so far as to require the 
telecommunications carrier to obtain approval of any and 
all contracts proposing to limit liability, and presumably 
such restrictions apply to private wire service contracts 
as well as services offered to the public at large." 


The Trans-Canada Telephone System takes a somewhat different view: 


"A telecommunications carrier should undertake to 
make every effort to ensure the conveyance of all informat- 
ion with speed and accuracy. However, even with continuing 
advances in telecommunications research and technology, 
it is not technically possible for a carrier to guarantee 
the perfect conveyance of information. Limitation of 
liability arising from malfunction of a telecommunications 
carrier's equipment, from misuse of its service or from 
any other cause has long been legally authorized and 
should be continued." 
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The federal government officials on the Project 
Team are of the opinion that despite the difficulties which will 
be encountered in attempting to resolve the problems to the 
satisfaction of the user and the supplier, a realistic practical 
form of insurance program should be developed particularly in 
view of the accelerated trend towards business communications and 
record-keeping via electronic means. The user must be protected 
against a major economic disaster which could happen through some 
mistake or misuse of telecommunications. 


Mr. R. Olson of the Justice Department» felt’ that 
the burden of loss should be shared as it is in other areas where 
similar problems with individual liability exist. Consideration 
ought to be given to a "pool" scheme wherein all users contribute 
a portion of the total cost of message service to protect against 
a mistake or misuse of major impact. A fund could be established 
by this method and could also be used as a form of unsatisfied 
judgment fund during the period when the liabilities were being 
sorted out. 


The telecommunications carriers expressed a willing- 
ness to assist in any study directed towards resolution of the 
problem. 
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e) Legal Right of User to Privacy 


This subject has received comprehensive consider- 
ation through another Telecommission study. 


The general position of the telecommunications 
carriers with regard to privacy is reflected in the statement 
which Telesat Canada provided to the Telecommission for this 
study of the Concept of a Telecommunications Carrier: 


"Telesat Canada respects the rights of its 
potential users to privacy and will take every 
reasonable precaution to ensure that their privacy 
will be respected. Telesat Canada subscribes to the 
principle that those persons handling or having access 
to the transmission of confidential material should be 
required to take an oath of secrecy. To guarantee 
absolute privacy in light of the human factor and the 
increasing complexity in electronic eavesdropping 
devices would be unrealistic." 


"Telesat Canada accepts the principle, as 
stated by other carriers; that 'a telecommunications 
Career suould not, have. the rignt.to control the 
content nor influence the meaning of information 
transmitted by it unless specifically instructed 
otherwise by the originator or author of the 


information.' ", 
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f) The Quality of Service and Continuity 


There is unanimous agreement that a high standard 
of quality of telecommunications service is necessary and that 
a regulatory body should review these standards and the tele- 
communications carriers’ performance to ensure satisfactory 
service to the users. This position is stated similarly by the 
Canadian National/Canadian Pacific Telecommunications and the 
Trans-Canada Telephone System in their submissions to the 
Telecommission as follows:- 


"A telecommunications carrier should provide service 
having satisfactory quality and continuity characteristics. 
These characteristics should be relatively uniform 
under substantially similar conditions." 


"The expectations of the public with respect to 
quality and continuity of service are continuously 
rising. A carrier should plan the development of 
its system and operations to meet these expectations." 


"A carrier should set understandable performance 
objectives for its system which are just and reasonable 
to the carrier, its customers and its regulatory authority. 
The achievement of these objectives should be reviewed 
periodically with the regulatory authority." 


ze 


Section V 


tig Telecommunications Carrier Rights 


a) Franchise 


Franchise is a many splendoured thing. The 
varying interest and opinions on franchise can be seen from the 
pertinent comments noted below: 


Telesat Canada see franchise as a privilege: 


"The franchise of a common carrier is contained 
in its incorporating charter; for Telesat this is the 
Telesat Canada Act. Such a franchise is a special 
privilege granted by the government to undertake a 
telecommunications enterprise". 


The Trans-Canada Telephone System considers that 
a franchise is the right to do business: 


"A telecommunications carrier should require 
no franchise other than the right to carry on its 
business in accordance with the provisions of its 
charter or other enabling legislation". 


The Trans-Canada Telephone System and Canadian 
National/Canadian Pacific Telecommunications note a specific 


exclusion: 


"A person licensed under the Boradcasting Act 
(1967-68 Statutes of Canada, chapter 25) who distributes 
radio or television signals for reception by the public, 
either by air or through cable distribution systems, 
shall not, insofar as such person is so engaged, be 
deemed to be a telecommunications carrier". 


Ze 


Canadian National/Canadian Pacific Telecommunications 
further state two criteria: 


"The criteria used by the Federal Communications 
authority in approving or disapproving a franchise 
application should be clearly set out in legislation 
and should take into account: 


1) public interest and need including 
economic and technical factors 


2) ability of existing Telecommunications 
Carriers to properly satisfy interest 
and need." 


The Ontario Telephone Service Commission envisages 
franchise as a no-competition situation: 


"Provision of franchise to a carrier shall mean 
that the carrier will not be subjected to competition 
against the service which it is enfranchised to provide. 
This franchise shall be inviolate so long as the carrier 
adequately meets user demand for its service, and so 
long as its standard of service meets the degree of 
excellence demanded by its approved rate system. 
Consistent, tailure, of the.carrier) to,tilti lethese 
requirements could result in, its loss of franchise.” 


The Canadian Association of Broadcasters speaks of 
the consequence of the high capital cost: 


"Exclusive area of operation. The franchise 
concept of telecommunications operations is a 
consequence of the high capitals cost.of, such 
undertakings and the need to maximize the effective 
economic use and operation of such facilities. Having 
an exclusive franchise as to area of operations, 
telecommunications carriers in Canada are subject to 
either federal or provincial rate, plant «and serv ce 
regulation." 


The Ontario Northland Transportation Commission notes 
the boundary problem: 


"A telecommunications carrier's franchise should 
specify clearly the boundaries of the area served and 
the types of service to be provided." 
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Ontario Northland Transportation Commission-continued 


"Where adjacent franchised areas are regulated 
by different bodies, there should be close co- 
ordination between the respective bodies in the 
establishment of regulatory policy." 


The Newfoundland Board of Commissioners of Public 
Utilities sees it as a monopoly authorized by Government in order 
to provide the most economic services: 


"The obligations of the Telecommunications 
Carriers to users are predicated upon the granting of 
a limited monopoly by the appropriate government authority. 
This grant is normally referred to as a franchise, and 
is necessary because Telecommunications services are 
deemed to be required for the public convenience and 
necessity and that if they were granted by competitive 
private enterprises the costs of the services would be 
higher than if they were provided under a regulated 
monopoly. The reason for this is the greater in- 
vestment in plant and equipment in relation to annual 
gross operating revenue than other industries." 


Saskatchewan Telecommunications are concerned with 
the geographic area and scope of services within franchise: 


"There are two basic factors in franchise, namely: 
geographic area and scope of telecommunications services. 
The geographic area is relatively simple to define, 
whereas the scope of services problem is very complex. 
The traditional telephone and telegraph functions 
are no longer the severable functions they once were. 
Technology permits and economics demand that the 
network facilities provided by the telephone system to 
serve virtually every place of residence and business 
in Canada be also used to provide many new services in 
addition to voice communications. Saskatchewan Tele- 
communications believes that these universally used 
services constitute a natural extension of the 
traditional telephone monopoly and are properly the 
exclusive responsibility of the telephone system 
since it is singularly capable of providing them to 
every address." 


The Canadian Cable Television Association expresses 
franchise in terms of the function: 


"A regulated public carrier may be granted a 
franchise to perform a particular telecommunications 
hunetion with terms appropriate to that function." 
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b) Right of Way 


Right of Way means no more than that which is 
essential to carry out the obligations conferred upon the 
telecommunications carrier. 


Right of Way concerns not only the need for 
traverse of land, but also of clear airways through which micro- 
wave transmission may pass, e.g., not blocked by high-rise 
buildings. 


The Province of Alberta sums up the concerns of 
the telecommunications carriers for compatibility of routing with 
the rights of land owners: j 


"The Government is of the view that the 
telecommunications carrier should be able to obtain and 
use right of way for telecommunications facilities at 
the lowest possible cost, consistent with the right of 
land owners. This may be accomplished through the 
placement of telecommunications facilities in ditches 
along the shoulders of highways. This is one of the 
most economical methods of providing facilities. 

There should also be expropriation rights for tele- 
communication carriers, subject to appeals concerning 
the necessity for and compensation to be paid for the 
rights of way.” 


"Legislation should also be considered for 
a right of way in the air to protect the microwave 
transmission routes of the telecommunications carriers. 
Excessive costs can be incurred by the telecommunications 
carriers which in the end must be borne by the users if 
it becomes necessary to carry out major microwave re- 
routes." 


ae, 


Canadian National/Canadian Pacific Telecommunications, 
Ontario Northland Transportation Commission, Trans-Canada 
Telephone System and Telesat Canada add a further dimension to the 
concept of right of way, i.e., the right to use the frequency 
spectrum.* Their position is summed up by the comments of the 
Ontario Northland Transportation Commission: 


"Right to the use of portions of the radio 
spectrum is essential to the carrier. This should 
include the right of access to sufficient suitable 
radio spectrum required to meet long term service 
requirements and should be subject only to technical 
limitations and long term changes in technology." 


The economic necessity of sharing right of way with 
various utilities, other carriers, and transportation agencies 
is recognized by the Project Team. This is an area where overall 
planning is particularly required if the possible economies of 
construction are to be realized. 


The Ontario Telephone Service Commission states: 


"Provision for telecommunications carrier's 
use of right of way, either solely or by sharing 
with other utilities, should therefore be established 
through legislation running parallel to that 
establishing its regulation." 


Saskatchewan Telecommunications proposes: 


"In the interests of efficient and orderly use 
of land and rights of way the same rights should be 
extended to the use of railway rights of way where 
telecommunication facilities can be accommodated 
without undue interference with the railway needs. 
Often the railway right of way is the shortest 
distance between two points and may be the most ideal 
route for buried telecommunication cable. Saskatchewan 
Telecommunications believes that railway rights of way 
should serve these purposes at reasonable rates 
competitive with rates on adjacent land." 


* Subject of another separate Telecommission Study. 
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vhe federal government officials on the Project 
Team recognize that the telecommunications carriers require 
extraordinary privileges in order to conduct their business 
efficiently and economically, however, along with this must 
go extraordinary protection to the individual to ensure that he 
is fairly treated when these privileges are used. In this 
regard, it is noted that the historical distinction between 
private and public right of the individual to challenge the need 
for expropriation is receiving wider recognition in recent 
legislation and public discussion. 


Zi, 


C)poRighteom Access, toaCapita! «Market 


The question which must be faced is "to what 
extent does the government become involved with or help determine 
the magnitude and priority of expenditures of a telecommunications 
service which is monopolistic in vcharactern? 


The present Railway Act administered by the 
Canadian Transportation Commission precludes stock issue by 
the telephone and telegraph companies prior to approval by the 
Commission of the issue, sale or disposition of capital stock. 
Variations of opinion on government involvement in this sensitive 
area are indicated in the following extracts. 


Ontario Northland Transportation Commission, 
Trans-Canada Telephone System, and Canadian National/Canadian 
Pacific Telecommunications agree as follows: 


"A telecommunications carrier should 
have the responsibility of determining the amounts, 
terms and conditions of capital to be raised. The 
intimate and continuing knowledge possessed by the 
carrier of its own business and of the capital markets 
is essential in determining sound financial policies 
which will provide adequate protection of its credit 
standing." 


"The amount of capital which can be raised 
on reasonable terms, given prevailing market 
conditions, is mainly dependent upon the earning 
prospects ‘Of pthewcarriern which sare jim turn, 
dependent upon the demand for the carrier's 
services and the rates which it can charge." 
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Saskatchewan Telecommunications states that: 
"The availability of capital depends on an 
adequate level of earnings. The access to the capital 
market and the cost of capital are factors which often 
determine whether geographic extension, expansion 

of services, modernization and innovation will occur 
in telecommunications. In the case of Saskatchewan 
Telecommunications, the provision of borrowed capital 
for these purposes depends on the government's 

order of priorities as between telecommunications 

and other demands for capital. A reasonable rate of 
return helps ensure the provision of such capital 

for telecommunications." 


Telesat Canada notes that: 


"Telesat Canada's right of access to the 
capital market is governed by the incorporating act 
which provides for the issuance of shares and the 
limitation on the authorized capital. Apart from the 
existing limitations, it is Telesat's position that 
the corporation's requirements for capital resources 
should be governed by the decisions of its share- 
holders. As the Government of Canada will be a 
substantial shareholder in Telesat Canada, it will 
have the opportunity to express its views in this 
Capacity." 


"Controls by government regulatory bodies 
should be exercised early to ensure an efficient 
utilization of capital resources." 


ae 


d) Right to Plan Construction 


A penetrating and considered discussion of the 
managerial prerogatives which are involved in the right to plan 
construction as well as the closely related right of access to 
capital market has been provided by the Ontario Telephone 
Service Commission: 


" "Right of access to capital market' should 
be considered along with 'Right to plan construction’. 
These are inextricably interwoven. The demand for 
capital is conditioned by the carrier's construction, 
expansion or maintenance requirements. The question 
therefore arises whether the right to plan construction 
should be reserved as an exclusive managerial pre- 
rogative of the carrier or be subject to regulatory 
scrutiny or approval. Control over expenditures can be 
exercised by regulating the amount of new debt or 
equity capital the carrier may issue, i.e., regulating 
the right hand side of the balance sheet or on the 
the other hand regulating the need for capital by 
prescribing approval for capital projects themselves 
(the left hand side). Without approval for capital 
projects where new equity issues or new borrowings 
are reserved strictly to managerial judgment of the 
utility, the carrier may incur new debt which requires 
higher rates in order to be serviced and this is done 
as a fait accompli. Vesting a regulatory body with 
jurisdiction to pass on the necessity of capital 
expansion and requirements inevitably involves the 
fact of regulation constituting an interference with 
the judgment of management. This interference should 
be accepted, the degree of interference or regulatory 
scrutiny being made dependent on the circumstances. 
Except in the case of large once-and-for-all capital 
additions or capital expansions to a carrier's system, 
it is difficult to create a mechanism or method for 
regulatory approval both as to the timing, the 
amount or the need for capital expenditures. Unlike 
other utilities ordinarily the expansion of a tele- 
communications carrier consists of many small capital 
additions which aggregate a large amount, and an ad hoc 
line has to be drawn between involving the regulatory 
commission in assessing the necessity for every dollar 
of expenditure as opposed to no regulatory interference 
with spending whatsoever." 


Ontario 
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Telephone Service Commission - continued 


"It follows however that if regulatory scrutiny 
will on occasion involve interference with management 
then the expertise possessed by the regulatory body 
and its staff must approximate the expertise enjoyed 
by the carrier and its staff otherwise the interference 
with the decisions of management may be technically 
incorrect and more than required to reconcile the 
demands of the public interest with the interests 
of, the-investers<in the, carrier oriits creditors." 


The Province of Alberta states the case for the 


carriers management of plant construction: 


Carrier 


"Because of varying regional developments and 
their associated service requirements, the Government 
of Alberta believes that only the management of the local 
telecommunications carriers concerned are best able 
to be aware of the requirements to decide where, when 
and how new facilities and technological advances 
should be introduced into the telecommunications 
system. The right of a telecommunications carrier 
to plan its own construction program should be left 
with the carrier since it is the carrier who must 
assume any financial risk and responsibility." 


Telesat Canada qualifies the area in which the 
planning should be limited. 


"The right of any carrier to plan construction 
should be permitted to be exercised only to the extent 
that it does not lead,to,a.disorderlyi or wasteful 
duplication? cfarzaciiitiess” 


e) Right to Establish Rates 


Although this is the subject of another 
Telecommission Study, it is worthwhile noting that a very basic 
standard must be realized before even the simplest of rate 
structure philosophies can be implemented. The Public 
Utilities Board of the Province of Alberta recommends the 
establishing of: 


"Uniform accounting systems on a nation- 
wide basis with the object of assisting the utilities 
and regulatory agencies in determining revenue-sharing, 
cost determination and tariff development on a fair 
and reasonable basis". 


The above point is emphasized in the comments 
forwarded by the Manitoba Public Utilities Board: 


"We will not venture into the constitutional 
complexities of the jurisdictional field; legal 
uncertainties abound there, as you well know. If 
there is no authority for a federal presence in 
the area, the following caveats are redundant. But 
if one assumes that a federal regulatory agency is 
going to take on, either wholly or partially, the 
responsibility for fixing the rates to be charged 
for certain telecommunication services, it is 
obvious that serious problems could immediately 
confront carriers such as Manitoba Telephone 
System unless the regulatory policies and directives 
applied by the federal regulatory agency were fully 
consistent with those applied by the provincial agency 
involved. Allocations of cost, classification of 
accounts, and attribution of revenues are obvious 
examples of areas in which consistency is almost 
essential". 
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Section VI 


Concept of a Telecommunications Carrier 


Summary 


The Concept of a Telecommunications Carrier is 
that it is an entity, public utility in nature, which performs 
the function of providing a service to others on demand, for 
compensation, the predominant purpose of which is the trans- 
iission, emission, or reception of signs, signals, writing, 
images, or sounds or intelligence of any nature by wire, radio, 
visual, or other electromagnetic systems. 


A Telecommunications Carrier has no interest, 
proprietary or otherwise, in the contents of a message other than 
of a temporary nature that may arise as auxiliary or truly 
incidental to the satisfactory conveyance of the message. 


Inherent in this concept are certain important 
telecommunications carrier obligations to the user of tele- 
communications services, and the concomitant rights of the 
carrier necessary to perform the services. 


The more important obligations to the users are 
an equitable system of rates, connection of customer-owned 
equipment, provision of service on demand, liability for any 
malfunction or misuse, privacy, and the quality of service and 
continuity. 


The rights which are important to the tele- 
communications carriers are franchise, right of way, access to 
capital market, right to plan construction, and establish rates. 


The interpretation of and the emphasis on the 
obligations and rights stated above and outlined within this 
report are basic to the Concept of a Telecommunications Carrier. 
The character of the interpretation and emphasis is very 
dependent upon the thinking of policy makers when determining 
the extent of the regulatory environment within which the 
telecommunications function is to be performed and the commercial 
mechanism for its implementation, e.g., monopoly, or competition, 
or some combination of both. 


The federal government officials on the Project Team 
are well aware of the above implications and have therefore 
accumulated and presented a range of responsible opinions and 
reasoning provided by knowledgeable people, regulatory bodies, 
agencies, and corporations vitally concerned with the future 
health of telecommunications in Canada who have made known their 
thoughts and logic in submissions to the Telecommission which are 
attached to and form part of this study. 
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INTRODUCTION: 


These observations are made at the request of the Honourable 
Eric Kierans, Minister of Communications in a letter dated February 10th, 
1970 to the Honourable Joseph R. Smallwood, Premier of Newfoundland, and 
of Mr. A.E. Gotlieb in a letter dated February 24th, 1970 to the Chairman 
of the Board. The Board was supplied with a copy of the Terms of 
Reference for Telecommission Study 1(c) and March 3166511970 was 


Stated to be the deadline for receiving submissions. 


Study l(c) - Concept of a Telecommunications Carrier - is one 
of a large number of telecommission studies initiated by the Minister 
of Communications for the purpose of gathering information and a 
representative cross-section for a review of National Telecommunications 
policy which is now in progress. 

Having regard to the wide range of headings covered by the 
study, the time allowed for a reply, other demands on the Board and 
staff limitations it has not been possible to deal with the headings 
in depth but matters of provincial concern which in the opinion of the 
Board should be considered in forming National policy have been at 


least identified. 


A. DEFINITION OF TELECOMMUNICATIONS: 

The technology of communications has been changing so rapidly 
that any definition based on the equipment used is in danger of becoming 
inadequate or even inaccurate in a relatively short time. We believe 
therefore that telecommunications should be defined in terms of the 


medium used for the transmission of the message rather than in terms of 
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the equipment used to send or receive it. The following definition is 
Suggested: Telecommunications is the signs or technology of transmitting 
information, opinions, questions, images or sounds from one place to 


another by means of electromagnetic waves or impulses. 


Des DEFINITION OF TELECOMMUNICATIONS SERVICE: 
We suggest the following definition: Telecommunications 
Service is the use and accommodation afforded present and potential 
users of telecommunications equipment and includes the plant, equipment 
and facilities employed in performing such service. 
Ga DEFINITION OF TELECOMMUNICATIONS CARRIER FUNCTION: 
Telecommunications Carrier Function is the action or activity 
of a person or institution which undertakes to provide telecommunications 
service for the public or under contract for hire, gain or reward 
pursuant to the terms of a franchise. 
D. DEFINITION OF TELECOMMUNICATIONS CARRIER OBLIGATIONS AND RIGHTS 
OBLIGATIONS TO USERS: 


(a) Equitable System of Rates: 


Pricing is the final step in the rate making process and one 
of the main reasons for Government regulation of telecommunications 
carrier is to insure that users will be charged an equitable system of 
rates. The gross operating revenue required by the carrier is determined 


primarily by the wages demanded by workmen, the price demanded by suppliers 
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of plant and equipment and the return demanded by the investors. If 
these demands are not met service will be withdrawn and the supply of 
additional materials and capital will be cut off or at least curtailed. 
Except in the short run therefore carriers are able to influence very 
little the total amount of money which must be paid by users of their 
services. 

Carriers, however, can and do influence how the total burden 
is shared amongst the different classes of users. This is done by 
means of cost of service and market surveys. The first estimates the 
cost of furnishing service of different descripticns or under 
different circumstances and the second estimates elasticity in demand. 
The objective of the carrier is to maximize the gross operating revenue 
derived from the total capital employed in the undertaking, and given 
a fixed rate of return this objective minimizes user charges which the 
carrier can claim to be equitable. 

The regulatory body, however, may decide after investigation 
that some service must be upgraded or that public convenience and 
necessity require extensions of service that do not promise to be 
compensatory. In such cases the carrier may be ordered to reduce rates 
for classes of service deemed to be inadequate or increase rates for 
certain classes of service to compensate the carrier for extending service 
to areas which are not self-supporting. The obligations on the carrier 
to charge equitable rates is therefore two fold. The first is ordinarily 
imposed as a condition of the franchise which grants the right to serve 
and the second by regulatory orders which modify the discretion allowed 


under the first: 
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The determination of an equitable system of rates is complicated 
by the fact that telecommunications carriers ordinarily furnish service 
to users in more than one regulatory jurisdiction. This is particularly 
true of the telephone carriers, Rates for local exchange and toll 
calling within the carriers service area are regulated by a provincial 
authority when the service area is within one province or by a 
Committee of the Canadian Transport Commission when the service area 
extends beyond one province. Rates for toll calling beyond the 
service area are determined by agreement amongst the carriers and these 
rates are not subject to regulation. The revenue derived from them 
constitute a substantial portion of each telephone carriers gross 
operating revenue as this is relatively a fixed amount at any given 
time. The rates which are subject to regulation must produce sufficient 
revenue to provide the balance required to meet the total revenue 
requirements. It follows therefore that regulatory authorities have 
no power to inquire into whether telephone carriers are observing their 
obligation to charge equitable rates for toll calling outside their 
service area and that this in turn restricts the power to investigate 
the reasonableness of rates charged for services furnished within the 
jurisdiction of such bodies. 

We believe that all rates, tolls and charges for service 
performed by telecommunications carriers whether for the public or under 
contract should be submitted to the appropriate regulatory authority for 
approval and that the burden of proving that rates are equitable should 


be on the carriers. It is realized that this would create the necessity 
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to separate the capital investment, the operating revenue and the 
Operating expenses for various classes of service. This is being done 
now in the United States of America where carriers are regulated by 
both State and Federal Government agencies. Presumably the Trans 
Canada Telephone System is using some form of separation procedure for 
determining inter-system toll calling rates. It is probable therefore 
that both precedents and statistics are available for the preparation 
of a Canadian Separations Manual. Regulation of system and inter- 
system rates could be carried on by Federal and Provincial agencies 
independently but there are many reasons why their activities should be 
co-ordinated. The use of a uniform separations procedure is obiously 
desirable. The pattern of use is likely to vary from area to area 

but in our opinion the cost and effort involved in developing separate 
manuals would not justify the greater accuracy likely to be achieved. 
Equipment used in common to furnish both system and inter-system 
service could be depreciated at different rates for each but obviously 
it would be preferable to use a common rate. This would involve a 
joint finding on depreciation rates for plant and equipment used for 
common service. Uniform regulation of operating expenses is also 
desirable for equitable separation into system and inter-system service. 
This is particularly true of payments to affiliates for services and 
supplies, calculation of income taxes for rate making purposes and 
donations for charitable and related purposes. We believe, therefore, 
that proper enforcement of the carriers' obligations to charge users 
an equitable system of rates requires greater co-ordination of Federal 


and Provincial regulatory procedures and activities. 
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b) Equitable Connection of Customer Owned Equipment and Systems: 


Our present stand on this matter is as follows: The company's 
equipment and wiring shall not be re-arranged, disconnected, removed 
or otherwise interferred with, nor shall any equipment, apparatus, 
circuit or device which is not provided by the company be connected 
with, physically associated with, attached to or used so as to 
operate in conjunction with the company's equipment or wiring in any 
way, whether physically, by induction or otherwise, except where 
specified in the company's tariff or by special agreement: Provided 
that this regulation shall not apply to any equipment, apparatus, 
circuit or device provided by a customer which is used or connected 
with the company's equipment or wiring in a manner acceptable to the 
company and in the company's opinion is unlikely to impair the 
functioning of its service and equipment or create a hazard 
for users thereof or its employees. In the event of a breach of this 
regulation, the company may rectify any prohibited arrangement or 


suspend and/or terminate the service. 
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(c) Provision of Service on Demand: 


Acceptance of a franchise obligates a carrier to furnish 
reasonable adequate service. This obligation, however, is dependent 
on the need for the service and the demand of a very few is not 
required to be satisfied if this casts an undue burden on the other 
users because in the final analysis it is they and not the investors who 
share the costs of meeting all demands. The carrier is obligated to 
anticipate the natural growth in demand from the public it has 
undertaken to serve as a whole and take reasonable measures to provide 
plant and equipment to meet this demand. When special costs must be 
incurred to serve a few users the carrier is entitled to demand a 
contribution in aid of construction before service is supplied. If a 
reasonable contribution is offered in special circumstances the carrier 


should be obligated to furnish the service. 


(d) Liability for Telecommunications Malfunction or Misuse 

Liability of the carrier for telecommunications malfunction should 
depend on whether the malfunction is due to negligence on the part of the 
carrier or his employees, to acts of third parties, to acts of God or to 
misuse by users. In the first case the carrier should be liable for 
damages suffered by users but the degree of liability should be clearly 
stated in the service contract and amounts paid in compensation should 
be charged to retained earnings and not to expenses. If the liability 
or amount of compensation cannot be settled by agreement between the carrier 
and the users or third parties the matter should be referrred to a court 
of competent jurisdiction. In the other cases the liability of the carrier 
should be limited to restoring proper service within a reasonable 


time to all except to the user responsible for misuse. 
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If the misuse was accidental the user is entitled to 
have proper service restored but when telecommunications services are 
used for illegal purposes or to annoy other users the carrier is 
justified in seeking approval to terminate service but it is not 


the function of the carrier to decide that the law has been broken. 


(e) Legal Right of User to Privacy: 
Our Board has never been called upon to consider whether the 
user already has the right to privacy under existing law or should be 
granted the right in new legislation. It is noted that the matter is 
the subject of a separate Telecommission Study and therefore we do not 
wish to submit observations on it. 
(f) Quality of Service and Continuity: 
Fair and just rates have no meaning except in the context 
of reasonably adequate service. Enforcement of the obligation to 
furnish reasonable safe and adequate service is the other main purpose 
for regulation. But reasonable service does not mean perfect service 
free of problems or the standard demanded by a particular user. Likewise 
no one matter singled out is sufficient to show that the service rendered 
is inadequate. Reasonable adequate service is what is practicable 
having regard to the cost, the volume of traffic and the capacity to 
serve public necessity. 
Public necessity requires that the service be continuous. The 
carriers should not abandon any part of its service after the same has 


been in operation without consent in writing of the regulatory authority 
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which consent should only be given after notice to all interested 
users and after public hearing. 

The Garriers’ obligation to continue service is qualified 
of course by circumstances beyond its control such as acts of God and 


strikes. 


Zs RIGHTS: 

(a) Franchise: 

The obligation of the Telecommunications Carrier to users 
are predicated upon the granting of a limited monopoly by the appropriate 
government authority. This grant is normally referred to as a franchise, 
and is necessary because Telecommunications services are deemed to be 
required for the public convenience and necessity and that if they 
were granted by competitive private enterprises the costs of the 
services would be higher than if they were provided under a regulated 
monopoly. The reason for this is the greater investment in plant and 
equipment in relation to annual gross operating revenue than other 
industries. Capital intensive regulated monopolies normally fall within 
the public utility classification and this is why Telecommunications 
carriers should be subject to public utility law in’ the jurisdiction 
in which they provide service. 

Other réasons for the granting of a franchrse is to secure to 
the carrier the rights subject to control of constructing overhead and 
underground lines along public streets and to transmit electromagnetic 


signals through space. 
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(b) Right of Way: 

As stated above a right along public streets is ordinarily 
granted in the franchise. Rights of way across Crown Lands are normally 
granted upon application to the appropriate provincial authority in the 
manner prescribed by provincial legislation. Carriers should be granted 
the right to expropriate rights of way over privately owned land 
either in their franchises or in provincial legislation relating to 
public utilities. These rights however should be subject to regulation 
by the appropriate regulatory authority. Ordinarily carriers should be 
required to notify the owner of the property that a right of way is 
desired and that it is proposed to carry out a survey. If agreement 
cannot be reached with the owner the carrier should petition the 
regulatory authority for approval to expropriate and to fix the amount 
to be paid for compensation. This would be followed by public 
notice and a hearing. After considering alternative routes available, 
the needs of the owner and public necessity the regulatory authority 
would make an order on the application. Such orders should be subject 
to appeal to a court of competent jurisdiction upon questions of law or 
fact. In addition to the general right of expropriation of property 
for operation of a Telecommunications Service the carrier should have 
a summary right to apply for approval to expropriate rights of way for 
overhead and underground conductors. If the regulatory authority is 


satisfied that summary approval is required an order should be made 
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and title should pass 10 days after notice is given that the right 

of way is required. If agreement cannot be reached on the amount of 
compensation to be paid evidence should be heard after due notice 

by the regulatory authority and compensation awarded. An appeal should 
be allowed on the amount of compensation but not in the expropriation. 
A typical instance in which the summary procedure would be used is 
where lines must be relocated because of public works and the 
alternative to crossing adjacent private property is a circuitous 

route which would involve unreasonable costs or delays. A carrier 
should not be required to compensate a user for a right of way obtained 


only to serve him. 


(c) Right of Access to Capital Market: 
Telecommunications carriers must have right of access to 

capital markets in order to obtain the money required for the construction 
of their fixed assets. This right, however, like the other rights 
granted to carriers should be subject to regulatory control. It is 
true that this type of regulation is often regarded by management as 
an encroachment on their discretion but nevertheless regulatory 
jurisdiction over the issuing of public utility securities is common 
practice and should be continued. Some of the provintes exercise 
control over the issuing of securities in general legislation. The 


primary purpose is to protect the investors. Primarily the role of 
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regulatory authorities is to protect the users and in order to do 
this control over the issuing of securities is just as essential as 
control over the user charges. If it can be assumed that 
management will always bear the public interest in mind when deciding 
the amounts and the nature and the relative ratios of securities it 
can also be assumed that they would consider the public interest in 
designing rate schedules. Experience has shown that regulation of 
the one is as necessary as the other. Where control is exercised 
by both Federal and Provincial authorities there is an obvious need 
of close liaison between the two. The Newfoundland Public Utilities 
Act gives the right to the regulatory authority not only to regulate 
security issues but also dividend payment policy in certain circumstances. 
(d) Right to Plan Construction: 

Telecommunications Carriers have more than the right to 
plan construction. They have the obligation to do so. This arises 
out of the obligation to provide reasonable adequate service. 
Telecommunications Carriers are required to stand ready to serve whatever 
reasonable demands users may place upon them. They must, therefore, 
plan to meet future demands so that facilities will be ready when needed. 
This requires construction of reserve capacity to provide for growth 


and breakdown while new plant is being constructed. 


(e) Right to Establish Rates: 

A telecommunications Carrier should not have the right to 
establish rates. This follows from the opinion expressed in heading D- l(a). 
The carrier does have the right and obligation to submit a tariff of 
equitable rates for approval but the rates should be established by 


order of the regulatory authority and not by the carrier. 


ADDRESS ALL COMMUNICATIONS TO 
THE COMMISSION 


PUBLIC UTILITIES COMMISSION 


CHARLOTTETOWN, P. E.I. 
1 April 1970 


FRGE fro) 


Mr. A. 2. Copier 
Deputy Minister of Communications 
Ottawa 4, Ontario 


National Telecommunications Policy 


Dear Mr. Gotlieb:- 


Receipt is hereby acknowledged of your letter of 
24 February 1970, together with a copy of a letter to the 
Hon. J. Elmer Blanchard, Attorney-General, under date of 
10 February 1970. 


With specific reference to the items referred to in 
the Terms of Reference of Study I(c), the following is submitted. 


Relative to the definitions set forth under items 
A., B. and C., it is the opinion of this Commission that these 
could only be defined by a study group or committee satisfactory 
to all jurisdictions in which they are to be used. This committee 
Should consist only of members well qualified in the various 
branches of telecommunication, particularly if anything other 
than very loose definitions are to be evolved. 


D. (1) Obligations to Users 


(a) Equitable rates should be determined using 
generally accepted Public Utility practices, computed by 
using the earnings base as fixed and determined by a 
competent control authority for each type of service 
furnished, rendered or supplied, using the prudent original 
investment less accrued depreciation method. Such return 
Should be in addition to all reasonable and prudent 
expenses properly chargeable to operating account, as well 
as such other allowances which may be approved by the 
control authority. 


Tr. 


AY 
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(b) Only such equipment owned by the 
telecommunications system or by a customer as has complied 
with a suitable mechanical and electrical manufacturing 
standard and which is compatible to the existing system 
Should be connected. 


(c) Such telecommunications system should de 
required to provide service where available to all customers 
meeting the necessary qualifications and who are financially 
Responsable. jeln wadditdon, to, thisi, service should de 
provided to customers where the charge for service will be 
compensatory to the system within a reasonable length of 
time and where a contract for a minimum period of service 
has been negotiated. In addition to this, service should 
be provided by such telecommunication sysvem to any 
customer who is prepared to contribute toward all reasonable 
costs, particularly with regard to equipment that would 
not be used or useful if such customer discontinued the 
Se ty UCce., 


(d) Liability for malfunction or interruption of 
service is a factor which has to be taken into consideration 
Mimallaaiasmes: of wihility ioperatibon..» It ses: not reasonably 
conceivable that a responsible utility would deliberately 
IN Gemrupil) isier vice or “bring: about a malfunction oof equipment. 
If the services were not reliable, customers would not use 
the utility. If heavy compensation were ordered, it would 
Simply mean that the cost of service to all customers 
would have tobe increased in order to pay compensation 
to one customer. Liability should be limited to a reduction 
in the charge for services equal more or less to the 
duration of the interruption. However, no Ui tase) ty) acorn id. 
Feesonably be allowed to contract itself out of legal 
responsibility for malfunction or interruption of service for 
which it is responsible either by negligence or by deliberate 
Hisuse.Ot sequinment or facilities, Any claim forsliability 
would normally have to be settled in the courts where 
legal precedents covering all types of claims have been 
well established. Misuse is another matter altogether and 
certainly the utility as such, being an inanimate entity, 
could not misuse its own equipment. Any individual 
responsibile for the misuse of the equipment, employee 
or otherwise, should be dealt with in the courts where 
the degree of responsibility between the utility and the 
individual responsible could be determined. 


(e) The legal right of an individual user to 
privacy should be of prime concern to any communication 
Carrier. However, if there are substantial 
grounds to believe that the equipment is being used 
for illegal purposes or to defraud, then an order 
Should be obtained for the purpose 


Mitek 


to you. 


B/p 
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of monitoring the line.” The police’'’should ‘at least 
have access to the same facilities for apprehending 
wrongdoers as the wrongdoers have of trying to evade 
the law. 


(f) The quality and continuity ot service 
should be of the highest order that it is economically 
feasible to ‘provides sfhis or course’ ifs Mot o.Ssayi that 
the quality of service should be in excess of a 
reasonable standard required by each classitication of 
customer. Every consideration, however, would have to be 
given to providing a higher class of service to those 
customers requiring it, “but charges’ for *the service 
should be based accordingly. 


(2) Rights 


(a) Ina business which is as involved and 
expensive Woltestabbish as (is? communications, iitenarcly 
seems reasonable to allow a utility to build up and 
provide the means whereby service can be supplied to the 
public and then to take the privilege away because of a 
franchise. Franchise or no franchise, the matter would 
have to be heard in the courts. A section in a federal 
act of incorporation would seem to fill the requirement 
of any such telecommunications system. 


(b) There are abundant precedents relative to 
"rights-of-way". If they come to dispute them, such 
matters would have to be settled in the court in any case. 


(c) Such organizations should have the same access 
to capital markets as any other federal incorporation or 
Up Ldeit ye 


(d) The right to plan construction would simply 
be "provided for in a*sectYon "of tthe act of tincorporauron. 


(e) No organization which is providing a service 
should be allowed to set its own rates on the inter- 
provincial basis. These rates could be set by the Canadian 
Transport Commission, and on the provincial basis by the 
various Public Utilities Commissions. 


We trust that these observations may be of/some assistance 


Your py : 


MH zz 


i.” Matheson 
Chairman 


49 


P ROVINC!AL*SEGRETARY 
NOVA SCQTIA 


Halifax, March 19, 1970 


> 


Honorable Eric Kierans, 
Minister of Communications, 
Uttawa 4, Ontario. 


Dear Mr. Kierans: 


Since receiving your letter of February 10 
concerning the review of a national Telecommunications policy I have 
had discussions with our Board of Commissioners of Public Utilities, which 
as you know regulates Telephone Companies in relation to voice transmission, 
The Board has not exercised any control over the use of company equipment 
for other types of communication and consequently has not been under the 
necessity of familiarizing itself to any great extent with these other 
types of service, 


The Government of the Province is naturally very 
much interested in any proposals for additional or different types of 
control and regulation of this industry and appreciates being informed about 
the studies that are being carried on by Telecommission, We do not feel, 
however, that we have sufficient knowledge of the many possible types 
of Telecommunications or of the nature and extent of the control of them 
that you may be considering to make any useful comments or submissions at 
this stage, 

a (\ 

I note that the first point to be considered by 
‘Ra Locommission under study I(c) is the formulation of a definition of 
Telecamminications, This seems to me to be a fundamental matter to be 
cotisidered and certainly until that point is reached the Province would 
hesitate to comment on the substance or principles of control and regulation, 


For the present, therefore, the Province does 
not propose to make submissions, We would appreciate, however, receiving 
the results of the several studies that are under way and would welcome a 
discussion with representatives of your Government or participants in the 
various studies, 


Your Deputy Minister Mr. Gotlieb has been in touch 
with the Chairman of our Board, The Board is of course quite prepared to 
discuss the matter with him and with Mr. Bergeron on their proposed visit to 


Halifax, 
Yours "3 truly, 


E, D, Haliburton 
Provincial Secretary 


Faye 


: verte o lterr \ ax 
> ina ; » (ee 6eee y 7 nb 
'< te etd nadir he? eae 7 sre ¥ 


: a 


Ons ol napa _ @niiiel > SS 
” ( oe | @pm £oaile Team 
, * 7 vr “ba ees fae 
’ 7a i < a . jeeb 
Dh | } ’ De i ¢ bad Mict, 
° ' : bacr Fras. 
, ' 7 a ¥¢ a 
a of sers 
‘ “(ar 
evel :OS* "bs Poin 4! Y i'vriviesey e30}2 7 
rei feq iiHatnepowl st Jsnottan & 96 ag ap 
(346 wet a oo etanolesiores! lo Bane Fan Gil 
hake oy ' ‘ne , ol = 2 7 oe (| lat aeon 


ral y 2 ret ; Ny hy ® 3 PA és betel - 
; o," ¥ Ls at 53) * ‘ / 53 iJ ~ OF t ants aaa: uae 
| nice Cap St ave pieee et 


sore ee 
. or Lt ’ ‘ 


é i r { ? 2 a rave BSL 
pier 5 i b= ' faintia’ Set wiaté pare ty" rig? 
ri} ai t 7% i¥¢ a, Ds | Ww ins *9 ohh § 


j . 4 i e yia -« y ivresdd aiifed 51s Sil : 
sael wae 
evi 6ldiw 1 wer in 3 egbatecad Sqesksltiug sean a i 
ot ar ¢ ile wrates as ih Carlie irfy e 
wes eo” vey so” em af a i- 
D (ne ¥ Tat aes er: 


- : ccvye's 


| pwonbjanay 20 OF seaar SEI)? anz al evan io here +4 
ate oe aatfehenin! sf} al oes 

fvited Injeekeehanst 4 O86 ay a7 0s ampek ts rerio ks a 

‘vor af) Geroneu el Jciaq tas i¢seeu sar ne 


Jonjeqer team. Tetlagh le eae ae cated os at ake 
@ a ¥ ; re >? 
cyt od) . etotwret? 2H saty 
TnO gyaslt 3s care er rdistion’ aq i, 
That ‘pea Coy abpad ve Tact)” om 
. 1¢ “x} =item 9 os aon td 
_ : sve ; nee 
weed jaf pyod eet CeadIee . 24 em 
GC) SRTSQSTY sot07 ony FP 4 
#2 J}ece S>oegarg T8H2 FO conep ved iM aw ea 


ee nist 


} twas 


7 
- ne 
ne ee 


ONTARIO 


DEPARTMENT OF TRANSPORT 
TRANSPORTATION DIVISION 


FERGUSON BLOCK, QUEEN'S PARK 
TORONTO 5S 


Bprilgoseo7 04 


me. He Hindley, 

Department of Communications, 
secretary to Telecommission, 
100 Metcalfe Street, 

Ottawa, Ontario. 


pear Mr. Hindley: 


With reference to your letter dated March 19, Loe; 
pertaining to Telecommission Study l(c), I am enclosing a 
copy of a letter received from the Ontario Telephone Service 
Commission. Ontario Northland will be responding to this 
item as well, and I expect to be in a position to forward 
eieir response to you shortly. 


Our Telecommunications Committee has not yet had an 
Opportunity to consider this topic. However, judging the 
direction in which the various deliberations have been pro- 
ceeding, I might offer a few general personal comments as 
follows:- 


1) The Legal Panel tends to favour a 
restrictive meaning of "Telecommunications", 
EOeinelude nomorey than “radio >, “tele- 
phones", and "telegraphs", as these terms 
have been defined by the Courts or the 
Be NeanemnO ts. 


2) There 1s a definition of "common carriers" 
at common law, which strikes us as being 
worthy of consideration. (A copy of the 
memo prepared for our Legal Panel by the 
Department of Justice is enclosed.) 
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Myce. Hindley, Aprul 37 19.70. 
Secretary to Telecommission, 
tawa, Ontario. 


3) The Bell Telephone Company occupies 
a unique position which gives it a 
competitive advantage over the 66 
independent provincial telephone 
companies in Ontario. This advantage 
might also be categorized as an in- 
advertent provincial subsidy to the 
Bell Telephone Company. 


To briefly explain item 3, the Department of Highways 
pays up to 50% of the labour costs incurd in relocating 
telephone lines, (or lines of public utilities) when such 
relocation is required for road widening. The Bell Tele- 
phone Company does not consider itself bound by provincial 
legislation, and therefore demands full compensation for all 
relocation costs. A ‘copy of "The Allocation of Costs of 
Relocating Facilities Owned by the Bell Canada Located on 
Highway Rights-of-way" prepared by the Legal Panel of our 
committee describes this problem in more detail. 


LOUDS*oLruly 


watshantora, 
Chairman, 
Telecommunications Committee. 
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The Allocation of Costs of Relocating Facilities 
Owned by the Bell Canada Located on 


Highway Rights-of-Way 


It appears to be undisputed that Section 3 of the Bell 
Telephone Company Act confers upon that company the right 
to use public highways for the construction of its telephone 
lines and equipment. Granting this right to the Bell Tele- 
phone Company, the section however does not establish any 
terms and conditions upon which this right may be exercised, 
save and except, the. consent of the. municipaluty slayings 
LsdLctron. 

When it becomes necessary to relocate a public highway 
on which telephone lines are run, it of course becomes nec- 
essary to relocate these Bell Telephone Company lines. At 
the present time the Bell Telephone Company takes the position 
that the entire cost of relocating its lines and equipment shalg 
be borne by the Province and such costs are becoming very sub- 
stantial, often running in the neighbourhood of several millions 
of dollars per annum. 

It is recommended that, conceding the right of the Bell 
Telephone Company to run its Jines on provincial nidiwaya, 
they do so subject to provincial laws of general application. 
Consequently, the Bell Telephone Company should be subject to 
the Public Service Works on Highway Act, a provincial statute 
insofar as the apportionment of the cost of relocation is con- 
cerned. In essence, the statute provides that only the labour 


costs will be recognized, and that up to 502 of Such costs wilt 
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be paid by the Province. The Ontario incorporated companies 
comply with these provisions. 

It is further recommended that the Bell Telephone Company 
be put in a position which would be no different than it would 
be in, if it had been required to negotiate easements for its 
transmission lines over private property. Consequently, a 
Mileage charge is considered to be in line with this recommend- 
ection. 

A review of the cases concerned with this matter seem to 
indicate that since inter-provincial telephone and telegraph 
lies within the Federal jurisdiction constitutionally, that 
this jurisdiction cannot be divided to permit the municipality 
or the province, together with the Federal government, to 
exercise control over the Bell Telephone Company. 

The inability to exercise some degree of provincial con- 
trol creates an unequitable financial situation for the province 
in that it is called upon to bear the entire cost of relocating 
Bell Telephone Company lines when it becomes necessary to move 
a public highway in any respect, notwithstanding application of 
sound planning principles. The judicial authority seems to rule 
out any appeals to the courts in this regard, and it is there- 
fore recommended that a position be taken with the Federal govern- 
ment for either a constitutional amendment which would enable the 
province to impose conditions upon which the Bell Telephone Com- 
pany be permitted to run its lines on provincial highways, or 


alternatively, the Bell Telephone Company Act should be amended 
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to make it clear that Bell Telephone Company is subject to 
the laws of the Province of Ontario having general applica- 
tion. This recommendation assumes the fact that Bell has the 
right to use the public highways for its transmission lines. 

The ideal position from the point of view of the Province 
of Ontario would be to reduce the power of the Bell Telephone 
Company in this matter to that of a statutory licensee of 
occupation only. A license does not amount to an estate or 
other interest in land; it must be construed as a right to 
occupy the highway in accordance with the conditions obtaining 
thereon from time to time. This being the provincial position 
applied to other utilities, the Bell Telephone Company right is 
a statutory right which should be regarded as a special statutory 
privilege upon property vested in the municipality or in the 
province, and paid for and maintained by the inhabitants of the 
municipality “cr she provance:. 

To permit the existing situation to exist, results ina 
position where a substantial financial disadvantage is constantly 
accruing to the province, amounting to some millions of dollars 
per annum. To permit a private company to make a substantial 
annual profit at the expense of the tax-payer is, in the opinion 
of this committee, a highly inequitable position which should not 


be permitted to continue. 


Mr. A. A. Hermant, 

Chairman, 

Legal Panel 

(Telecommunications Committee.) 


ONTARIO 


OFFICE OF THE SENIOR CROWN COUNSEL 


MEMORANDUM 
TO Mr. J, Shantora, FROM Robin Scott, Counsel 
Chairman, Telecommunications 
Committee DATE April lst, 1970 


SSS Se ae 
Rez: l(c) of the Terms of Reference 

to the Telecommission entitled 

"Concept of a Telecommunications Carrier" 


I received your memorandum dated March 25th on March 3lst 


and have attached such comment as the urgency of the matter would 


fib: SeaGf 


RAS:ph Robin Scott. 
encl. 


allow. 
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ONTARIO 


DEPARTMENT OF THE ATTORNEY-GENERAL 


MEMORANDUM 


Date 


Subject: 
Common CarriagG.: 
ee Altera fruitless search for authorities re 


conmon Carrhage. as applied to. telecommunications I 
Saeco Meee A. shermant (Local 4264), Legal, Branch, 
Ontakbilowvousing .Corporation. He informed me that 

he merely was interested in the traditional definition 
of common carriage as the Federal Government appeared 
to be applying the term to telecommunications. 
HErewith the traditional meaning=:- 


2 CO, CONSti1 Luce a person a “Common Carrier” he 
must, be ready tO Carry for Hire as a business and not 
as) a Casual Occupation. Ttmeoressentiad, thatyne should 
HOLdwiimse li out aS being ready to. carry..goods! for any 
person or tO carry any passengers no matter who they 
may be. it) fe "carries for partlicué#ar ‘persons. or 
Gervain Dassenqers only he is net a common Carrier, and 
the relationship between him and the owner of the goods 
Or Che Passenger in One or Special, contract [and so 
would be termed a private carrier} If he retains a 
right of selection as to whom or what he shall carry he 
15enot ad COMMON carrier’ 


“ieGartier GeV eproless., to carry only ‘particular 
Kinds Gr Goods, in, which case he is a common carrier only of 
SUC TiOSCs; Or fe wey, proress tO carry only from cone place 
TPOVORC Oc er place 1m Witen Case; 16,15 not a conmon carrier 
COME rea laLe Dluces OF.tOwany Other place’ 


Ralsbury, sLOsBOTELon, VOT ay Get ss) 
une Significance of distinguising between common 

BOCs UV Cena l riers Ss tnelir Mir tering duties and liabilities 

at commor law. A Orivate carrier is considered a bailce and 

tHe GovoLal sow OL Dalimecnt applies, and so before a private 

Carrier can be liable for loss of coods neqlicéace must be 

provec. A common carrier is responsible for the safety of 
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the goods entrusted Conn in all events, excent loss 
arising solely from an ACt Of Gocror che Oueen .< 


enemies. in Shnortene wis an insusver: 
cue Note that the above Sets out the position ar 
common law. Actual tiabillity of “any carcienrto=ctay 


must take into consideration the statutory provisions 
regarding transporters of goods. 


Ae A. perusal of the following leads toa 

Similar conclusion Saswfoundein Halsbury. 
1. Canadian Abridgment, 2nd Edition Vol Vo p.cuc. 
2. “Butterworths Ontario Digest, VOlw, parc. 
3. Report of the Contracts and Commercial Law 


Reform Committee of New Zealand at p.3 


[Attached] 


ONTARIO 


DEPARTMENT OF AGRICULTURE AND FOOD 


MEMORANDUM 


March 24 1970 
To _Mr- James Shantora, Solicitor FROM__&.- V. Le. Handforth, Engineer 
Department of Transport, 
Ferguson Rlock, Queen's Park Ontario Telephone Service Comm. 
RE: Telecommission Study I (c): Concept of a 


> 


The proposed definitions, attached, were presented 
to this Commission at its regular meeting, March 19, 1970, and 
were accepted. 

I was directed to forward them to your committee 


for further consideration. 


R. V. Le. Handforth, P.Eng. 


ROC : 


/ps 


Oriice Address: 


1200 Bay Street 
Toronto 5, Ontario 


Tele paiitia: Area Code: 416 
Dial: 365-1371 


D. 


Malling Address: 


Parliament Bu 
Toronto 2, Or 


ONTARIO 


DEPARTMENT OF AGRICULTURE AND FOOD 
ONTARIO TELEPHONE SERVICE COMMISSION 


TERNS OF REFERENCE 
TRLECOMNISSION STUDY L (ec) 
CONCEPE OF A TELECOMMUNICATIONS CARKIER 


Definition of Telecommunications: 


By means of energy, to convey intelligence over 
distances beyond the range of the unaided senses. 


Definition of Telecommunications Service: 


Tne provision of telecommunications, adequate to a need, 
in return for a fee. 


Definition of Telecommunications carrier function: 
A telecommunications carrier shall function to provide 
teleconnunications of one or more types without discrimination 


as to user and in Full respect of all users! privacy. 
Pp p MA 


Definition of Telecommunications carrie: obligations and rights: 


).(1) Obligations to Users: 


Dette. Equitable System of Rates; 


(i) Kates should be as Jow as practically possible. 

(ii) Within the limits of practicability, a rate system should 
safeguard against discrimination among sectors of the 
public economy. 


(iii) Rates charped for the component parts of a telecommunication 


link should be fairl: apportioned, so that revenuc accruing 
from one part is not use? to subsidize another, without 
respect to whether one or more ownerships are concerned. 

(iv) Rates charged for one telecommunications service should not 
provide excess revenue for the subsidization of another 
service, it being understood that the expenses of research 
and development may fittingly be imposed as a proper charge 
upon the carrier's overall revenue from all services bein, 
provided. 


D. (1)(b) 
i) 


(ii) 


D. (1)(c) 


D.(1)(d). 
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Equitable connection of customer owned equipment and systems: 


The Telecommunications carrier should explicitly and 
publicly state the requirements for compatibility of 
equipment or systems which may be connected. These 
requirements should not be illusory, but necessary only 

by reason of the method of operation of the carrier's 
service, to which service a detriment would result if they 
were not met. 


The carrier should provide, at fair rate, an interfioce 
permitting adequate connection between and separation 
from its and the private equipment or system. 


Provision of service on demand: 


With' territory in which it is enfranchised, a carricr 
should provide, upon genuine demand, the telecommunication 
service for which it holds the franchise, subject to the 
following provisos: 


(i) The demand may be refused if its satisfaction would 
incur a credit risk beyond that normally acceptable 
in the territory and at the time concerned. 

(ii) The carrier shoul: be permitted a normal implementation 
time for installation of service. 


(iti) If provision of the service engenders costs bcyond 


those normal to the context of the rate system under 
which the carrier is regulated, then the carricr may 
require compensation for such costs in advance of its 
making expenditures to instal the service. 


Liability for telecommunication malfunction or misuse: 


With the principle accepted that carriersgbe franchised 
and regulated, the possibility of competition functioning 
to promote excellence of service is vastly diminished. 


The fact also exists that provision of safeguards 
against malfunction or misuse introduces capital and 
operation costs in non-linear increasing scale as the degree 
of service excellence to be achieved is enhanced. 


An economic balance must therefore be struck between 
the results desired and the cost. Once determined, this 
will operate as a significant factor in developing the 
rate system applying to the service. 


By its approval of the rate system for the service, 
the carrier's regulatory body will imply acceptance of the 
depree of malfunction or misuse which might occur. 
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It follows logically that a carrier should be liable 
for malfunction or misuse only when such degrades its service 
below the standard for which it is rated. 


D.(1)(e) Legal right or user to privacy: 


A tclecommunications carricr should guard absolutely 
the privacy of users of its service, unless required to do 
otherwise by the law. 


D.(1)(£) Quality of service and continuity: 


This would appear to bi the positive converse of D(1)(d), 
and the same principle applies. 


D.(2)(a) Franchise: 


»Proviston of franchise to a carrier shall mean that the 
carrier will not be subjected to competition against the 
service which it is enfranchised to provide. This franchise 
Shall be inviolate so long as the carrier adequately meets 
user demand for its service, and so long as its standard of 
service meets the degree of excellence demanded by its 
approved rate system. Consistent tailure of the carrier to 
fulfil these requirements could result in its loss of 
franchise. 


A public situation may develop, through time or technology, 
resulting in a carrier's enfranchised offering going against 
the trend of telecomnunications requirement within its 
franchise. Since the public welfare must control, the 
carrier's regulatory body may require termination of the 
carrier's franchise under such conditions. It shall be the 
responsibility of the regulatory body to ensure that the 
carricr obtains fair compensation in its relinquishment. 


D-(2)(b) Right of way: 


The granting of a franchise to a carrier implies that the 
manner of the carrier's operation is understood. Granting a 
franchise would therefore seem pointless if it did not provide 
for location of the carrier's plant. 


Costs of obtaining rights of way reflect directly into 
rates necessary to provide a telecommunications service. 
Approval of rate systems would appear pointless if right 
of way costs were not expected to follow a logical pattern. 
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It follows that access to adequate right of way is not 
only fundamental to a carrier's operation but also inextri- 
cably involved in its regulation. 


Provisions for telecomnunications carrier's use of right 
of way, either solely or by sharine with other utilities, 
should therefore be established through legislation running 
parallel to that establishing its regulation. 


D.(2)(c) Richt of Access to capital market: 


LE the principle is accepted that a carrier's maintenance 
of its franchise implies that ‘it provides service upon demand, 
then it should be permitted competitive access to the current 
capital market. To be lovical, regulation of its rate system 
should be permissive in this regard. 


D.(2)(d) Right to plan construction: 


Tt is believed axiomatic that establishment, extension 
and operation of any utility may proceed economically only if 
adequate planning prevails. 


It is therefore encumbent. upon the carrier's regulatory 
body to ensure that franchise allocation and rate regulation 
are such that the carricr mav proceed confidently with normal 
construction planning on basis of at least 5-year target 
sequence, if service economy is to be expected. 


D.(2)(e) Right to establish rates: 


Like any other person or organizaticn publicly offering 
a service for hire, the telecommunications carrier should 
possess the right to establish a charge for its service. 


The fundamental difference between a freely competitive 
organization and the carricr is simply that of control of 
the charge. Competition operates to control the former's 
charge; regulation should operate to control the latter's. 


TELECOMMISSION 


LEGAL CONSIDERATIONS 


Terms of Reference 


3/2/70 


ioCc) 


Concept of a telecommunications carrier, 


Employing the following headings, we shall postulate w 
telecommunications carrier should be:- 


A. 
lees 
Cc. 
D. 
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APPROVED 


Definition 
Definition 
Definition 
Definition 


and rights. 


of Telecommunications 

of Telecormunications Service 

of Telecommunications carrier function 

of Telecommunications carrier obligations 


(1) Obligations to Users 


System of Rates. 

connection of customer owned 

and systems, 

of service on demand, 

for telecommunication malfunction 


Legal right of user to privacy. 
Quality of service and continuity. 


Right of access to capital market. 
Right to plan construction. 


a) Equitable 
* b) Equitable 
equipment 
c) Provision 
d) Liability 
or misuse, 
* e) 
£) 
(2) Rights 
a) Franchise, 
b) Right of way. 
&) 
d) 
e) 


Right to establish rates. 


* These elements are the specific subject of 
other Telecommission Studies, 
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TERMS OF REFERENCE, TELECOMMISSION STUDY 
l(c), CONCEPT OF A TELECOMMUNICATIONS CARRIER 


Add to paragraph D(1)(a) the following sub-paragraph: 


(v) An equitable system of rates should produce an 
overall taum vrate ofmreturcn,,;the level,.o£ which 
should be sufficient to enable the carrier to 
continue to provide the service and to expand 
without capital impairment, to cover the cost 
of providing the service and to produce no higher 
than a fair return to persons investing in the 
carrier; 

Subsumed within the foregoing is the theory that an 
equitable system of rates should produce an overall 
Pail med CE. Om returnethat brs 4suffvoiently;: high: to 
enable the carnier to atbnact debt om equity capital 
at.a reasonable,cost. 


I would add to paragraph D(1) (d) entitled "Liability for telecommuni- 
cation malfunction or misuse" the following: Although there is an 
Overriding necessity to strike an economic balance between the re- 
sults desired and the cost that is, between the quality of service 
and the cost of providing it having regard to the non-linear in- 
presse in icosts 7, it-is; difficult to apply,-the theory that the 
approval of the rate system for the service by the carrier's regu- 
latory body will imply acceptance of the degree of malfunction or 
misuse which might occur. The approval of the rate system may also 
imply acceptance of the necessity to attract capital and hence the 
necessity for a particular rate of expansion. Aside from this how- 
ever, it is extremely difficult to correlate the implied acceptance 
entailed by regulatory approval with the quality of service or the 
permissible degree of malfunction or misuse. It would appear that 
in attempting to gain high rates a carrier will stress "immediacy 
Or presence" conveyed by the quality of the communication to a 
greater degree than is required to provide the service. In the 
final analysis the correlation between the quality of service and 
the degree of malfunction on the one hand and the level of rates 

on the other hand is incapable of precise definition or measurement 
and remains a matter of judgment on the part of the regulatory body. 


Beis easy to state but difficult.to,apply the theory that a carrier 
should be liable for malfunction or misuse only when such degrades 
mts service below the standard for which it is rated. In the, United 
States there are instances where regulatory commissions have, because 
of the low quality of service, refused rate increases. Assuming a 
proper degree of managerial efficiency, this can only be justified 

as a disciplinary or similar action. And given this, such action 
would seem to be self-defeating. 


In addition, it would appear that there should be some causes beyond 
ene carrier's control on the occurrence of which the carrier would 
be excused from liability for a service interruption. 
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Paragraph D(2)(c) entitled "Right of access to capital market" 
should be considered along with D(2) (d) entitled "Right to plan 
construction". These are inextricably interwoven. The demand 

for capital is conditioned by the carrier's construction, expansion 
Or maintenance requirements. The question therefore arises whether 
the right to plan construction should be reserved as an exclusive 
managerial prerogative of the carrier or be subject to regulatory 
scrutiny or approval. Control over expenditures can be exercised 

by regulating the amount of new debt or equity capital the carrier 
may issue i.e. regulating the right hand side of the balance sheet 
or on the *other hand “requlating the need "for caprtaleby prescribigg 
approval for capital projects themselves (the left hand side) with- 
Out approval for capital projects where new equity issues or new 
borrowings are reserved strictly to managerial judgment of the 
utility, the carrier may incur a new debt which requires higher rate 
in order to be serviced and this is done as a fait accompli. Vestin 
a regulatory body with jurisdiction to pass on the necessity of 
capital expansion and requirements inevitably involves the fact of 
regulation constituting an interference with the judgment of manage- 
ment. This interference should be accepted, the degree of inter- 
ference of regulatory scrutiny being made dependent on the circum- 
stances. Except in the case of large once-and-for-all capital 
additions’) or ‘capital "expansions? to’ a carricr's! sytempP ab asvdres— 
cult to create “a imechanism-or method'for regulatory approval "both 

as to the timing, the amount or the need for capital expenditures. 
Unlike other utilities ordinarily the expansion of a telecommunicati 
carrier consists of many small capital additions which aggregate a 
large amount, and an ad hoc line has to be drawn between involving 
the regulatory commission in assessing the necessity for every dolla 
of expenditure as opposed to no regulatory interference with spendin 
whatsoever. 


With respect to paragraph D(2)(e) entitled "Right to establish rates 
the following paragraph should be added: 


The) right"of-a carrier ‘to establish “a “charge for 2ts 

service should be subject to regulatory approval. This 
follows because regulation is a substitute for competition. 
The degree or closeness with which the regulatory jurisdictig 
is exercised should recognize the necessity of interfering 
with management decisions only to the extent required by the 
public interest. 


It follows however that if regulatory scrutiny wild ‘on occasion in 
volve interference with management then the expertise possessed by 
the regulatory body and its staff must approximate the expertise 
enjoyed’ by the ‘carrier ‘and’ Tus "start ‘otherwise’ the anterference 
with the decisions of management may be technically incorrect and 
more than required to reconcile the demands of the public interest 
with the interests of the investors’ in “the” carrier or 4 ts"creditoras 
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DEPARTMENT OF HIGHWAYS 


Downsview 464, Ontario. 
10th February, 1970. 


MEMORANDUM TO; 


Mies. tie Lt erimnant, 

Corporate Secretary and Chief Counsel, 
Ontario Housing Corporation, 

188 University Avenue, 

Toronto 1, Ontario. 


Re: Department of Highways involvement 
in Telecommunications, 


The major concern of the Department of Highways in 
respect of telecommunications arises out of the common practice 
of the telecommunication industry of using highway rights-of-way for 
the installation of land lines. The Department of Highways has under 
its jurisdiction and control approximately 13,000 miles of provincial 
highway right-of-way which, because of its very nature, provides a 
ready and obvious route for land lines between major centres. 


The installation of any obstruction on the highway right- 
of-way, including pole lines and buried cables, increases the cost of 
maintaining and reconstructing roads. To the extent that a roadway 
has to be excavated or used as a Site for maintenance and repair crews 
of telecommunication companies, the Department must be concerned 
about the additional hazard to the travelling public that is created. 


As part of its responsibility for highways, the Department 
administers The Public Service Works on Highways Act, an Act which 
provides a statutory formula for the sharing of costs incurred when 
certain utility lines must be relocated during the course of the recon- 
struction of a highway. The Act applies, inter alia, to telephone 
companies that are under the jurisdiction of the provincial government, 
It does not, however, apply to Bell Canada as this company has been 
brought under federal jurisdiction. 
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MauitA. As ellerifant; 10th February, 1970. 
Corporate Secretary and Chief Counsel, 

Ontario Housing Corporation, 

Toronto. 


Re: Department of Hig hways involvement in Telecommunications, 


In addition to the Department's concern for provincial 
highways, it is also concerned about the impact telecommunication 
land lines have on municipal highways since the cost of such highways 
are subsidized at least 50% by the Department. 


The Department of Highways, in conjunction with the Depart-~ 
ment of Justice, is currently preparing a case involving Bell Canada and 
a number of utility relocation moves involving in excess of a million 
dollars in costs. It is intended that this case will result in some 
judicial interpretation of the constitutional basis upon which Bell Canada 
operates on Ontario highways. Of key significance will be the consti- 
tutional issue concerning the power of the federal government to grant 
to the Bell Canada a property interest in provincial Crown lands without 
the payment of compensation, In this regard, I should point out that 
Bell Canada claims the right to come upon provincial and municipal 
highway rights-of-way free of charge by reason of enabling federal 
legislation. 


Bell Canada derives whatever powers it has from its own 
federal act of incorporation and from the Railway Act. The latter Act 
has been administered by the Board of Transport Commissioners in the 
past and, more recently, by the Railway Transport Committee of the 
Canadian Transport Commission, Historically, this Commission has 
refused to deal with the question of the charges, if any, that should be 
assessed against the Bell for the privilege of coming upon highway rights- 
of-way. It has, however, seen fit to establish a new formula for cost 
sharing which was applied in a case involving Metropolitan Toronto and 
Bell Canada. The cost sharing established by this case is not acceptable 
to the Province and we are, therefore, pursuing the action mentioned 
above. 


It is my understanding that Bell Canada operates in Ontario, 
Quebec and Newfoundland and that it also has an interest in one of the 
telephone companies serving one of the Maritime provinces. TI also 
understand that the British Columbia Telephone Company has a federal 
charter and perhaps comes under federal jurisdiction. Apart from these 
provinces, it is my understanding that the telephone companies are either 
owned or controlled provincially. In these provinces, it is possible for 
the provincial government to establish a uniform policy with respect to 
the installation of land lines on highway rights-of-way. 
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Mr. (Am Acéhermant, 10th February, 1970. 
Corporate Secretary and Chief Counsel, 

Ontario Housing Corporation, 

Toronto. 


Re: Department of Highways involvement in Telecommunications, 


I would suggest that any review of the legal problems 
relating to telecommunications should draw attention to this unequal 
jurisdictianal control over telephone companies operating in various 
provinces and, further, I would suggest that assuming the conclusion 
is reached that the federal government has properly assumed jurisdic- 
tion over Bell Canada within Ontario, strong representation should be 
made that the basis of regulation of that company in Ontario should not 
place the Province of Ontario in a less favourable position than would 
exist if the Province were able to control Bell Canada within Ontario. 
In this regard, the history of regulation and current regulatory setting 
will demonstrate that Ontario is presently in a less favourable position 
than those provinces which have control of their own telephone systems. 


A further aspect of land lines as they affect highway rights- 
of way arises out of the current use of coaxial cables for the transmissio. 
of T. V. programs, telephone calls, computer data, etc. Where such 
lines are erected by a provincial company, they can be controlled by 
the provincial government. However, where the user elects to rent 


ei 
DAC/fb Does. osbie, 
Director, Legal Branch. 


MANITOBA 


THE PUBLIC UTILITIES BOARD 
Office of the Chairman 


March 23, 1970. 


A. E. Gotlieb, Esq., 
Deputy Minister of Communications, 
Ottawa 4, Ontario. 


Dear Mr. Gotlieb: 
I acknowledge receipt of your letter of February 24th. 


Regarding Study l(c), entitled "Concept of a Telecommunications 
Carrier", our Board's comments will be brief. There are two sub-clauses 
which could directly affect the discharge of our responsibilities, 
namely, the items "Equitable System of Rates" and "Right to Establish 
Rates". 


We will not venture into the constitutional complexities of 
the jurisdictional field; legal uncertainties abound there, as you well 
know. If there is no authority for a federal presence in the area, the 
following caveats are redundant. But if one assumes that a federal regulatory 
agency is going to take on, either wholly or partially, the responsibility 
for fixing the rates to be charged for certain telecommunication services, 
it is obvious that serious problems could immediately confront carriers 
such as Manitoba Telephone System unless the regulatory policies and directives 
applied by the federal regulatory agency were fully consistent with those 
applied by the provincial agency involved. Allocations of cost, classification 
of accounts, and attribution of revenues are obvious examples of areas in 
which consistency is almost essential. 


Achieving and maintaining consistency in regulatory policies and 
directives would seem to entail, as a minimum, a continuing close liaison 
between the regulatory agencies involved. The possible consequences of an 
alternative policy have been visible for years in the form of the abrasive 
relationship existing between the F.C.C. and the state regulatory agencies 


Area Code 204 - 942-0761 — Telex: 07-587528 — 379 Broadway Avenue, Winnipeg 1 
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in America. The burdens which F.C.C. rulings can throw back upon intra- 
state service are common knowledge. One is driven to the conclusion that 
the public interest there could be better served through more active co- 
operation between the agencies involved. 


The American experience may nevertheless serve as a useful neg- 
ative guide here. 


I trust the foregoing will be of some assistance. 


Yours truly, , 

off ‘ | 
el cae ek ee ce 
“I Vine ba 


: Y ie 
D.M. Peden, Q:C., 
Chairman. 


ig 


SASKGSTEL / SASKATCHEWAN TELECOMMUNICATIUNS 


McCORMICK 2350 ALBERT STREET 
NERAL MANAGER REGINA. SASKATCIIEWAN 


LEPHONE 306 527-7201 [WX 610-721-1205 


Marehs26..-1970 


Mr. AcE. Gotlieb, 
Deputy Minister of Communications, 
Ottawa 4, Ontario 


Dear Mr. Gotlieb: 


This 1s in reply to your letter of February 24th concerning 
the views of the provincial government or its regulatory body on 
Telecommission Study I (c) "Concept of a Telecommunications Car- 
rier" as described in the letter from your minister, The Honorable 
Mr. Kierans, to the Premier of Saskatchewan. 


You have no doubt been advised of our Premier's reply of 
February 25th, when he advised your Minister that I have been 
authorized to act as the liaison representative to present the 
views and observations on behalf of the government on telecommis- 
Sion subjects. 


As you are aware we are somewhat unique in Saskatchewan in 
that no formal body has been established to regulate telecommunica- 
tions. I believe that the Crown Corporation, Sask Tel, has, under 
the general direction and guidance from its directors, minister 
and the government, achieved the desired results without a formal 
regulatory authority. 


Our views and observations on some of the matters raised by 
the Telecommission studies will reflect this unique position. 
However we trust that they will nevertheless assist the Telecom- 
mission in its endeavours. 


I am enclosing herewith our submission on Telecommission 
etudy I(c). 


yours very truly, 


Ps 


-Deputy Minister & General Manager 
TAH/1c 
Are . 


ALUM TFL nak of 


( y Trans Canada Tolephone System 
GW 


72 March 25770. 


alecommission Soagdy mac) # Coieept, OF a, Te becommunyicamons Carrier 


Outline Of the view of Saskatchewan Teleconmuni cations of eacioLT 
the: following headings, of, the study: 


ie 


Definition of Telecommunications = Telecommunications is general 
the transmission of intelligence by means of facilities which 
use in whole or in part the medium of electro-magnetic waves. 
The definition should be broad enough to encompass the expanding 
technology and state of the art. The modern telecommunication 
technology requires 4 carrier mot only to. transmityonvVar ie yao” 
Signals but incidental to the transmission to also switch, store 
and transform the signals. 


Definition of Telecommunications Service,- Telecompunications 


S€rVice 18 asSeLvicé;, the predominant purpose ofswie Cl ieee 

make available the means or the medium facilities required to 
transmit intelligence over a distance without changing the sub— 
ease or content of the intelligence. The service is the 
"medium" as distinct from the "message". 


Definition of Telecommunications Carrier Punct ton pydiie bacuc 
function of the carrier is to furnish the medium facilities re- 
quired for telecommunications. These facilities encompass the 
organization, plant and personnel necessarily associated with 
supplying the medium. Ideally these will include all tacilities 
and equipment which, by reason of the technology involved and 
the co-ordination and controls required, cannot be successrulh, 
divided in ownership or responsibility without 6 penalty in sthe 
quality or cost of the message. 


Definition of Telecommunications Carrier Obligations e0cu aces 
if a public utility can be described as a system that supplies 
one fundamental collective common need or want to a group of 
people by means of one system, a public telecommunications servic 
is the truest and broadest conceps of a public ytility becagee 
theoretically each of the people in the group require connection 
with every other person to enable the function to be complete. 
However specialized services not required by the general public 


can also be provided by the same system. 


(1) Obligations to Users 
(a) Equitable system of rates - For a public telecommunicas 
Lions service the principles of value of Service ane 
interdependancy of users are intrinsically appropriate 
to modify the normal cost principles! In otheriwords 


(b) 
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the Value of the service to a person depends on whether 
Che persons he wants communication’ with also have access 
to the service. Consequently every user has a vested 
INCE LSS in “tie access of others to. the-service. “This 
principle supports some "rate averaging" to ensure 
maximum development and availability of the service. 
Assuming that the more people who have access to and 

Can be reached sby the service the more valuable the 
Service Wc flo eveuyore, themat is encumbenton the cars 
rier to establish a system of rates that will permit as 
many aS possible to have access and at the same time to 
produce tie mos .<fticient ise (of the. facilities ‘which 
are provided. 


However, in its role as a telecommunications common 
Co fe eee wate lecommunications public utility” pro- 
Mies Gorvice EO enoEher group (Or usexrsp—=-~-= those 
who need specialized communication not required by the 
general (pulbil ic, 


These services are to some extent integrated with the 
general public service ----- they are planned, admini- 
stered and maintained by the same people, and for the 
MOS Jatt (hey itt lize eneiisame buLkdings,, rights: of 

Way, S=EGUCTUNeS tand) equipment. | These) services, \too, 

must (set equitably vated, 


Wehbe Vievorthat ino circumstances should ‘the ogeneral 
buDliCc. service subsidizevthe Special ized services...» In 
Ene fuLure, »some of he specialized services, picture 
phone for example, may become universal, in which case 
tier Integration into the general public rate structure 
would be necessary. 


Those services which will always be specialized can be 
controlled through a competitive process oi by rate 
regulation. 


Equitable connection of customer-owned equipment and 

Sy sLemsn ey LiiehyabgunentS sor Garnier control over=such 
equipment: ein. the. public tbheleconminicGationi service’ are 
mainly associated with the fact that customer owned 
equipment amounts to a severance of control over the 
medium. The greater the number of severances to the 
Nedlimp ihe) Greqvuer tie tiehrask ol Gnoreasine: the, cost 
and decreasing the quality of the "message". Obviously 
Che plreblewister 'compatinilaty, fault testing) srepa ir) 
Mainvenance,) supervision! ‘comtrol and’ co-ordination 
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become more complex when there is a severed responsi- 
bility over equipment performing an inseverable function. 


The opposing argument stems from the inherent monopo- 
listic nature of the public telecommunications service, 
This 1s the: problem of Control "over annovation,. 1. 

is impossible to divorce the medium from technology 

and technology .irom™annovation: “Much "of the, £nnovatiuce. 
is associated with terminal equipment which is es- 
sentially part of the medium. The two extreme posi- 
tions relative to controlVover! innovavion *are= Atay) 
permitting the customer to choose his terminal equip- 
ment from the competitive market, or (ii) to include 

in the carrier's franchise the right tovowneand’ provide 
all of the terminal equipment. There are difficulties 
in both extremes - the one creating problems associated 
with divided ownership and control of the imedium and 
the other?the question or stirling nova Lon. 


Sask Tel's view is that, in general, terminal equip- 
ment is an ‘integral part of the medium, rather than 

part of the “message” and consequently is pert Of the 
function of ‘the carrier “rather than “Unat of the customer. 
The problems associated with customer owned equipment 
will produce cost and efficiency penalties far off- 
setting any advantage gained in innovation. 


However, in the case of specialized services, which 
are not part of the general public service, the con-— 
nection of customer-owned equipment is desirable pro- 


vided that the integrity of the network is safeguarded. 


Attempts to foster -innovation isnowlo Mow mnie ice many 
action which would impair the integrity of the tele- 
communications service. 


Provision of service on demand ~ A carrier must be 
prepared to provide the monopoly services on demand 

in the area where the carrier has assumed responsibility 
for Servicer -Whip is SF partichiarine Bitiicude ome ee 
to extend to remote and sparsely populated areas due 
to"prohtpreive cost’. “Consequently tie policy or 
regulatory recommendations or decisions of the con- 
trolling agencies respecting rates and revenues will 
affeee the ability of ‘the’ carrier to ~previce service 

on demand. 


(da) 


(e) 


(f) 
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Liability for telecommunication malfunction or mis- 
use. While accepting the basic responsibility to 
convey the message with speed and accuiucy, the car- 
rier should continue to be protected fiom URW ee i ks eng: 
other tian rebate of rental, for failuie of equip-— 
ment. 


hegalet ion Of wiser, LO privacy — The prevailing view 
of the telecommunication carriers is tlhut the privacy 
of telecommunacations» must be strictly maintained, 
subject only to essential service obseiving by the 
carriers and strictly controlled electiwonic eaves- 
dropping by law enforcement agencies it cases where 

it 1S necessary to control and prevent ::erious criminal 
Aactayi Tes, 


OUuslicy Of Service and continuity = It js necessary 
to have some industry standards of reliability and 
quality of service applicable to all systems. How- 
ever, because of economics it may be necessary to 
have lower standards for certain unev‘onomic areas 
andeservices: walhinjassySstem, provided the total system 
itself meets the industry standards. Where a lower 
Grace system Lo sexnve a remote isolated community is 
the best service that can be provided without sub- 
stantial additional cost such system should insofar 
as practical be permitted to operate at a lower level 
of standards than the average. 


f?) Rights 


(a) 


Branchise — There are two, basic, factors in franchise, 
namely: geographic area and scope of t@lecommunica- 
PONS ReeiwiICec.. sliesgeograpnic area 1S relatively 
simple to define, whereas the scope of services 
problem iS very complex. The traditional telephone 
and telegraph functions are no longer the severable 
functions they once were. Technology jermits and 
economics demand that the network facilities 

DEOvVAdede bya thestelepnone system to serve virtually 
every place of residence and business in Canada be also 
used to provide many new services in addition to voice 
communications. Sask Tel believes that these uni- 
versally used services constitute a natural extension 
of the traditional telephone monopoly and are properly 
thevexclusive responsibility of the teléphone system 
since it is singularly capable of providing them to 
every address. 
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Me tranchise of Sask Tel is given by its act of 
incorporation and this franchise is exclusive insofar 
as provincial legislation can grant exclusiveness in 
public telecommunications. No other public telecom. 
munication carriers, except broadcasters and telegraph 
companies authorized by federal charter or license 
operate in Saskatchewan. (Note - Non-profit rural 
telephone companies are also still permitted to serve 
farmers in Saskatchewan.) 


Right of Way - Since public communication services 

are as essential as public highways they must be 
eesUrco the necessary Fignts Of way over land. His- 
torrveatly public™conmunication lines have been Tre~ 
garded in the same light as essential transportation 
and in common with sewer, water and power Services 
have been afforded the free franchise to use public 
highways, Streets and lanes etc. for the purpose of 
installing the necessary a Gilapie's: 

Tne elewincerest so of erficrem and orderly use of land 
and rights of way the same rights should be extended 
POpenNe Use Or railwaveryoNics of way where telecom- 
munication facilities can be accommodated without 
unoOue inlteriterence with the railway needs, Often 

the railway right of way as the shortest distance 
between two points and may be the most ideal route 

for. buried telecommunication Cable. Sask Tel believes 
that railway rights of way should serve these purposes 
at reasonable rates competetive with rates on adjacent 
land. 

Rigntsot access to Capital’ market — The availability 
of capital depends on an adequate level of earnings. 
Wie vacCess CoO the capital market and the cost. of 
Gapital are fectors which often détermine whether 
Ce0grapnic extension, expansion of services, moderniza- 
Elon eand innovation will cccur in telecommunications, 
In the case of Sask Tel the provision of borrowed 
Capital for these purposes depends on the government's 
order of priorities as between telecommunications and 
Other demancs fon capital. A reasonable rate oe return 
helpssensure Che provision of such, Capital for tele- 
communications, 
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Right to plan construction - Whereas a regulatory 
agency or advisory board may logically play a role 

in establishing over all objectives the carrier must 
have freedom and flexibility in planning its programs. 


In the case of Sask Tel the government exercises 
Lroac intluence On Sask Llelss. construction ipolicy but 
Sask Tel determines the construction program. 


Right to establish rates - For monopoly services 
Sask Tel, in common with other carriers, is required 
to have published tariffs. The ideal situation 
appears’ to be one where the regulatory body does not 
interfere with such tariffs except: 


(i) To generally guide the carrier toward the 
national or provincial objectives in telecom- 
munications. 

(ii) To exercise general control over the economic 
health, efficiency and net return of the car- 
rier, 

(iii) To provide a right of appeal against any 
UNJUST Len discrimination “or inequity wn the 
CaraiLcics, 

(iv) To encourage or guide innovation in the 
interests of the overall objectives. 


In the competetive services it should not be neces- 
Sary to regulate a carrier's rates except to ensure 
that the carrier is not subsidizing these services 
from the revenues of monopoly services. 
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A, EB, GOUCCLLebD,. esa. 

Deputy Minister of Communications, 
Government of Canada, 

Ottawa 4, Ontario, 


Dear Mr, Gottlieb: 
Re: Telecommission Study l(c) 
Concept of a Telecommuni- 
cations Carrier 


The Board has given serious consideration to the 
invitation contained in your letter of February 24, 1970 
for any observations which the Board may wish to make cone- 
cerning Study l(c) of the Study Programme to be undertaken 
by the Telecommission of which you are Chairman, In 
addition The Honourable Raymond Reierson has been apprised 
of your request, 


It is important at the outset that you have an ap- 
preciation of the Board's attitude with respect to requests 
of this nature and in particular reference should be made to 
the reference to "national telecommunication policy" in the 
first paragraph and "Study l(c) # 'Concept of a Telecommun- 
ications Carrier' »- which we regard as an urgent matter for 
policy consideration" as used in the last paragraph on page 1 
of the letter dated February 10, 1970 to The Honourable R, 
Reierson by The Honourable Eric Kierans, Minister of Come 
muncations, 


The Board, as you know, is the agency established by 
the Legislature of this Province to, among other things, 
regulate the rates of public utilities, which includes util» 
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ities defined as, 


"any system, works, plant, equipment or 
Service for the conveyance of tele«# 
graph or telephone messages" 


Sec, 2 clause (j) subclause (i) 
Caperosss>746 8 L960 


The Board was originally created by cap, 6, S.A, 1915 
and the jurisdiction and powers of the Board as then created 
remain substantially the same at the present time, 


In any decision and order which it issues the Board 
acts in a quasi judicial capacity and all such decisions and 
orders are subject to appeal to the Appellate Division of the 
Supreme Court of Alberta on questions of jurisdiction or law, 
No provision is contained in the statute for a review by the 
Cabinet, Consequently it is the Board's view that it is 
bound to act in a judicial manner, and in so doing should not 
engage in activities that have reference to establishing policy 
which the Board considers is the perogative of the Legislature, 


With these prefacing remarks it 1S now necessary to 
consider what suggestions the Board can make toward assisting 
the Telecommission in attaining the aims and objects with which 
it is charged, 


It occurs to the Board that broadly speaking the two 
areas on which revision is necessary as a primary requisite 
have reference to "regulation" and "accounting", These may 
be summarized as follows: 


(1) Revision and uniformity in the legislation 
across Canada which has reference fo tele-= 
communication utilities; e.g,, The Alberta 
Public Utilities Board Act certainly 
requires some expansion of the words ''telee 
graph or telephone" in referring to come- 
munication utilities, 


(2) Unitorm accounting systems on a natione» 
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wide basis with the object of assisting 
the utilities and regulatory agencies in 
determining revenue-sharing, cost detere 
mination and tariff development ona fair 
and reasonable basis, 


As the development of the work program proceeds there 
may be other topics on which you consider the Board may be in 
a position to offer suggestions and this the Board is quite 
willing to do subject, of course, to the constraints referred 
to above, 


Yours truly, 


Yer g pore 
Chairman 
WN :9gc 
Cey 
The Honourable H, E. Strom, 
Premier, Province of Alberta. 


The Honourable R, Reierson, 
Minister of Telephones, 
Province of Alberta, 
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Telecommission Study 1 (c) 


Concept of a Telecommunications Carrier 


Submitted by: 


Honourable R. Reierson 
Minister of Telephones 
and 


Minister of Labor 


on behalf of 


The. Province,of Alberta 


March 31, 1970 
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The Province of Alberta is pleased to take this 
opportunity to express its views on Telecommission Study 
"Concept of a Telecommunications Carrier". 

It is our understanding that telecommunications 

"the system required for the emission, 
transmission or reception of images, 
Signals, signs, solnds, writing or 
intelligence of any nature by radio, 
Vistial, “Wire. OL any other electro- 
magnetic means." 

A telecommunications service is one where: 

“thesprimary punpose,aseetCo Carry out 
a function of telecommunications."! 

The function of a telecommunications carrier is: 

"the provision of telecommunications 


services to others for compensation." 


LC 


means: 


The Province of Alberta has defined a public utility as: 


i any system, works, plant, equipment or 
service for the conveyance of telegraph 
or telephone messages, 

phel any system, works, plant, equipment or 
service for the conveyance of travellers 
or goods over a;railway, street railway 
or tramway 

iii any system, works, plant, equipment or 

service for the production, transmission, 


delivery or furnishing of water, beac, 
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light or power, €ither directly or 
indirectly (to on for the public, sand 
iv any oil pipe line the proprietor of which 
may be declared by the Oil and Gas 
Conservation Board to be a common carrier; 
Since the telecommunications carrier falls within the 
above definition of a public utility, it is the opinion of the 
Province of Alberta that as such, the carrier should assume and 


have the following obligations and rights: 


OBLIGATIONS TO USERS 

Equitable System of Rates 

Rates charged by a telecommunications carrier should 
not be unduly discriminatory. They should be fair and reasonable 
and under similar circumstances should be the same to all persons 
throughout the telecommunication carrier's territory. 

Under such a rating system it is recognized that a 
cross~-subsidization of revenues between and within the various 
Services oltered by the carrier is necessary so as to allow 
the basic telephone service (local) to expand to the greatest 
extent throughout the carrier's territory in order that the 
service can be provided and be available to all income groups. 
Further, this cross-subsidization concept allows the extension 
of the basic service into the uneconomical, remote and rural 
areas of the territory at rates which are quite comparable to 


rates charged in the larger urban areas. 
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Equitable Connection of Customer Owned 


Equipment & Systems 


The Government of Alberta is of the opinion that in 
Gerlain cases it is in the’ public interest that the connection 
of customer owned equipment or systems with the telecommunications 
carriers! facilities should be allowed. In permitting such 
connection the economic viability of the carrier must be con- 
sidered and of final importance is the ultimate effect that 
such connection would have on the rates charged to the general 
user of the basic network. Further, under no circumstances 
should the connection of customer owned equipment or systems bring 
about any degradation in the quality of service now available 
or that may be deemed desirable in the future. 

The Provision of Service on Demand 

The Alberta Government is of the view that the tele- 
communications carrier, subject to the payment of the appropriate 
rates and charges; subject to conditions concerning misuse, or 
where an ztinequitable monetary burden would be incurred by the 
tLelecommunications carrier, should, within a fair and reasonable 
installation interval, provide basic telephone service to its 
customers. 


Liability for Telecommunication Malfunction 
or Misuse 


The Government is of the opinion that the telecommunication 
carriers have at present a limitation of liability regarding 
the transmission or conveyance of information. We feel that 
the current limitation should continue. However, this should 


moc negate Chesresponsibility of the carrier to insure that 
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every precaution is taken to ensure accuracy in the conveyance 
of all information. 

Legal Right of User to Privacy 

The Government of Alberta is of the opinion that it 
is not technically or physically possible to protect or ensure 
complete privacy for the telecommunication user especially with 
the advent of electronic eavesdropping. We feel that Federal 
or other legislation be considered to penalize any offenders. 
At the same time the telecommunication carriers should be per- 
mibted to ytake severy possible caution to protect the legal 
Right sor the user to privacy. 

Quality of Service and Service Continuity 

It is felt that the telecommunications carrier should 
be obligated to establish telecommunication standards. Such 
standards should be submitted by the telecommunication carriers 
for consideration and approval by their Regulatory Agency. The 
approved standards should apply equally to all telecommunication 


Caniiens. 


RIGHTS 

Franchise 

The Government of Alberta strongly feels that a tele- 
communication carrier should be awarded a franchise or exclusive 
right within a given geographical area, preferably a Province, 
to provide telecommunication services for compensation. This 


is necessary to achieve maximum economic benefits that accrue 
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from such an arrangement and to implement basic rating 
concepts. 

At present the areas served in Canada by the existing 
telecommunication carriers generally conform more or less 
with Provincial boundaries. We believe this provides for the 
most efficient economic planning with the benefits of regulatory 
control through regional agencies familiar with the problems 
in the franchise area. For broader and more national problems 
these regional agencies and franchised carriers must co-ordinate 
overall Canadian planning by means of association or consortium. 
A franchised telecommunications carrier in each area should be 
Bequinos oO Luliiilv its service obligations to all users. 

Right-of-Way 

The Government is of the view that the telecommunications 
carrier should be able to obtain and use right-of-way for 
telecommunication facilities at the lowest possible cost, con- 
sistent with the right of land owners. This may be accomplished 
through the placement of telecommunications facilities in 
ditches along the shoulders of highways. This is one of the most 
economical methods of providing facilities. There should also 
be expropriation rights for telecommunication carriers, subject 
to appeals concerning the necessity for and compensation to be 
paid for the right of way. 

Legislation should also be considered for a right of 
way in the air to protect the microwave transmission routes of 
the telecommunication carriers. Excessive costs can be incurred 


by the telecommunications carriers which in the end must be borne 
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by the users if it becomes necessary to carry out major 
microwave re=-routes. 

Right of Access to Capital Market 

The Government of Alberta is of the opinion that if 
the telecommunication carriers are to benefit from good 
management and provide for the orderly financial growth of their 
companies, it is essential that they should have access to the 
capital market at the times and on the terms they consider 
advantageous. There should be no controls, unless it is 
deemed necessary in the national interest, to restrict the 
total amount of capital raised in any given domestic or foreign 
market. 

Right to Plan Construction 

Because of varying regional developments and their 
associated service requirements the Government of Alberta 
believes that only the management of the local telecommunications 
carriers concerned are best able to be aware of the requirements 
to decide where, when and how new facilities and technological 
advances should be introduced into the telecommunications 
system. The right of a telecommunications carrier to plan its 
own construction program should be left with the carrier since 
it is the carrier who must assume any financial risk and 
responsibility. 

Right to Establish Rates 

The Government of Alberta is of the opinion that rates 


should be established by the telecommunication carrier in the 


same way as by other public utilities. This is necessary since 
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rates are based to some degree on judgement and value of 

service and not entirely on cost. The inter-relationship 

of rates between services must be considered carefully as well 

as the rate levels for the competitive services. Because of 

the system-wide utilitymmate averaging approach which is used 

and has historically been accepted and therefore the Alberta 
Government feels that rate levels should be determined by the 
telecommunications Carraer, subject to the approval by its 
regulatory agency. The criteria which the regulatory agency 
must use in approving or disapproving telecommunication Carriers! 


rate structures should be Clearly defined through legislation. 
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aut UTILITIES COMMigg, 
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CHY pc 
GHEBENEINGLISH, M.A., Ep.D., LL.D. 
couuis ngs NT UE eR FIDE NOs reoveeneee 
LYLE WICKS 
E. W. BASSETT, B.A.Sc., B.C.R.F. 
SECRETARY: 
H. W. MELLISH, B.A., B.Com. 


PROVINCE OF BRITISH COLUMBIA P.O. BOX 1204, VICTORIA, 


April 2, 1970. 


Mr, A.E, Gotlieb, 
Deputy Minister of Communications, 
OTTAWA 4, Ontario. 


Dear Mr. Gotlieb: 


I must apoligize for not replying earlier to your 
letter of February 24th epclosing copy of a letter from The 
Honourable Eric Kierans to Premier W,A.C. Bennett. The 
Commission and its staff have been exceptionally busy on 
matters of local urgency, and it has therefore not been 
possible to devote as much time for consideration of the 
terms of reference of Study l(c) as I would otherwise have 
wished to do. 


The fact is this Commission has no contribution to 
offer at this time regarding “Concept of a Telecommunications 
Carrier", I believe that as the course of the study pro- 
gresses we may well have opinions on a number of aspects. 

If therefore an opportunity occurs at a later stage in the 
study where observations might be made, I would be pleased 
to consider the subject again, 


I have replied already to Mr. Hindley's letter which 
posed certain specific questions but as the field of tele- 
communications in B.C, is dominated by companies under 
Federal rather than Provincial jurisdiction, the Public 
Utilities Commission has not up to this time involved itself 
a great deal with the broad concept. 


While it has not been possible to offer anything 
constructive at this stage, let me assure you of this 
Commission's interest in the study. I will appreciate being 
kept informed as the work progresses, 


Yours very truly, 


. 
- 
tod 
. 


J.F,K. Englis 
Chairman, 
PUBLIC 


LITIES COMMISSION, 


90 


THE CANADIAN ASSOCIATION OF BROADCASTERS 


TELECOMMISSION 


SEGTLON dast'STUDY deeGe) 


CONCEPT OF A COMMON CARRIER 


OTTAWA , 
MARCH 31/70 


91 


A_PRELIMINARY REVIEW OF TELECOMMUNICATIONS CARRIERS IN CANADA 


TeEVeEcommuni Cali Ons sCarrienemales ror the (purposes (Ogun sone. 
review deemed. to be those corporations), such, as -Celennonceand 
telegraph companies and Telesat Canada, whether subject to 
federal or provinelaly jurisdiction, “which Nola ticnse ves. ouT 
as offering telecommunication services end paths for Nire to 
the public. Telecommunications in this context is deemed to 
be that as defined by Section 28(38) of the Interpretation 
Acti; C..7 RebsCe, AVG ou. 


Common Carrier: 


"AS common carrier is a person wie Vndertakes 
for hire to transport from a place, within 

the realm to a place within or without the 
realm the goods or moneys of all such persons 
as think tit sto, enploy lini, 


“TO CONnStitute a. persons ad COMMON carl eaane 
must. be ready tO Carry fOr Hira as asbusines. 
and Not aS “ar Casua) “OCeu peri Ol lca 
essential that Nhe shotlid held himself our 
as being ready to carry qoods’ for’ any “person 
Or “tO Carry any ~passengers *®no maetrer whom 
they may"bes If he ecarriesfor *particular 
persons or certain passengers only, he is not 
ancomioncarniery aid Mthetreleationship between 
himeeands the carn er somnuunescoods of sie 
passengers is one of special contract. 
If he retains a rignt of Selection as ito mwhon 
or what he shall carry he is not a common 
carGgier,"' 

Fe US DU Vice Oe nee ee 


As to "“Anadysiss0tetnetConstieuti onal wand Geqal Baste 7 or, 
Requiations of Teleccmmunications 12n Canada, see Cane. 
Brief re Telecommunicabions) Studyei—A Marcha 170. 
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MeCatricr may leold-himnse] tioutras prepared tor carry ‘only 

Pe oeeU lat ekinds ofecocCds) (e.q. O13 Gr gas by pipe dine) , 
ci Wiieheecasemiorta sa Ccomnomicarrienton ly orysnchegocds< 
i) Jan li Vvigene say) Carry son) VoL noreAytoBs andsnoet Alito Cto 
Pel newitchiicase ne wSia icomnon (Carrier -Lrom.Ag tot. 


PepeLceoneis fa cColumon, canrier because he, protesses.to.carry 
Pomel yi ithaGels, Gor, ald members. of, the..public.upon, equal 
Germs. 


Am cOrnion Calkei@r 1s NOt bound to carry .as 

a common carrier. He may enter into con- 
ULeaCes eOmeahLy sisi sapbriVatce Carrier. He 
We Vie sOm lt mite aes Lod ity enone OF more 
respects without ceasing to be a common 
Cattiecr ond tidable as Ssucim in Other respects. 
Whether he iS carrying aS a private carrier 
Ol "a cCOmmenscarrirern with imited- hiability ; 
depends upon whether or not the contract “of 
Cabriage Ws Such@as vo fopliterateyv or dest roy 
Miscnanacterm@as .a commonvyecarrier,, 


Hal sbwy 5OV ol 284 grp- 
Thus. .sehnes common —fcarrier wus G: 


Oo) carry all that is tendered to him, so long as 
he proLesses  toseant ytnat, wich, is, tendered, 
has, Loometo. Carry, and .payment is,tendered; 


(2) he must treat all customers equally, that is 
he must charge the same rate for carriag@ of the 
Same goods, for the same distance; 


) finally. 20e licdbi lily Of 2 “person J who makes 
a public profession of commom carriage is fixed 
Dy “cuetom, supject to Limitations on liability 
£ixeG oy stattites; wand =as Suc, ne’ is the 
Insurer of the*qoods "carried. 


meeCOMmoN carrier 1S responsible =for the "safety of, the goods 
Pirerusted COVnim sir all events, =savelacts of God', the ’Queen"s 
eremies., the fault "of the! consignorsor wnherent faults of the 


goods themselves. With the exception of limitations of liability 


Erising £romistatute soriicontraet ,pthe rcommon) carrien's liability 
as extensive. 


134. 
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Comnon Law Attituce To Telecommunications Carriers: 

The dearee of liability for loss in the absence of negligence, 
hes been the main reason why historically, in the absence of 
statutory enactment, English, Canadian and American courts have 
held telecommunications carriers not to be common carriers. The 
courts have traaitionally been unable to bring themselves to the 
view that messages or signals communicated electronically could 
be carried with the same degree of certainty as goods or persons, 
particularly where that which is tendered for transmission under- 
goes, in the course of being carried, a fundamental change in 
character (e.g. from word, picture or data to electrical impulse). 4} 


The leading case on this subject is Baxter v. Dominion Telegraph Cc 
37 U.C.0.B. 1874-75 at po. 4/0. In Chis casc one Fo paxten sci ta. 
telegram from Hamilton, Ontario to one John Hobbs in New York on 
June 17, 1872. It subsequently transpired that Mr. Hobbs failed 

to receive the telegram, Baxter suffered a financial loss through 
Hobbs not doing what he was requested to do and Baxter sued the 
telegraph company for damages. In arguing their case the plaintiff 
contended that the telegraph company was analagous to a railway | 
company aS a common carrier and liable without proof of negligence.) 


Morrison J. dismissed the plaintiffs' appeal on the grounds that 
the cefendants had performed their part of the contract under 

the terms and limits of liability as set out in the contract 
between the plaintiff and the defendant company. The Court found 
that the plaintiff was aware of the conditions and that they were 
not in any event unreasonable. 


His Lordship then dealt with the argument as to the telegraph 
company being a common carrier and subject to the common law 
rules as to liability, and he quoted from the American case of 
Breeze v. United States Telegraph Co. 45 Barb. 274 where the 

court said, "I cannot refrain from observing here, that the busines 
in which the defendants are engaged, of transmitting ideas from 
one point to another by means of electricity operating upon an | 
extended insulated wire, and giving them expression at the remote | 
point of delivery, by certain mechanical sounds, or by marks, or | 
Signs indented, which represent words or single letters of the 

alphabet, is so radically and essentially different, not only in 
its nature and character, but in all its methods, and agencies, | 
from the business of transporting merchandise and material sub- | 
Stances from place to place by common carriers, that the peculiar 
and stringent rules by which the latter is controlled and regulates 
can have very little just and proper application to the former. , 
And all attempts heretofore made by Courts to subject the two kind: 
of business to the same legal rules and liabilities, in my judgmen' 
will sooner or later have to be abandoned, as clumsy and indiscrim 
inating efforts and contrivances to assimilate things which have ni 
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Belur et ereloaty On Or ar finiey wiatever., ang at best but a loose or 
mere fancirul resemblance.” 


Bigs urtier , Hic Lordship quoted with approval Western Telegraph 
Boe « Colew LS Mich. “525, where in holding that the’company was 
HOt a common carricr, “We are all agreed that Telegraph companies, 
Piece abecice Of Provision Of Setetute amposing such liabilities, 
are not any common carriers, and their obligations and liabilities 
Pees LO Deriieasurea Dy Lhe Sane rules> that they do not become 
Pe urers ayeinst ail errors in the tratismission and delivery of 
messages." 


Peercen « help but be entertained at the thought of the Court's 
Pesct1on if the Breeze case Nad it been suggested that the 
Message had been conmunicated not- by wire, so as to contain the 
electric impulse, but by microwave. 


Statutory Change: 


Pewenec an it may, Parliament, by virtue, of the Railway Act R.sS.C. 
ioc, 254, as amended; has now in effect, declared that tele- 
Communications Carriers subject to federal jurisdiction are 
Somnow carriers. The signifreant change in this regard was the 
Mieeoe..On Of Section 391 A, which is identical to action 353 
Gosche same Act but applicable to Railway companies, 


w3le-A (i No Contract, condition, by-law 
regulation, declaration or notice made or 

given by the company, impairing, restrict- 
Looe A tMieli is Liabillcy in respect Of 

ANY cbarf ic siiell except as nereinarcer 
provided, relieve the company from such liab- 
Icy bess tie Class. Of Contract, ‘condition, 
by-law, regulation, declaration or notice has 
Ween brs. authorized On approved by order or 
regulation of the Commission." 


Mis Section goes so far as to require the telecommunications 
Saeoler to Obtain approval of any and ali contracts proposing to 
Mitte idbilicy, ana presumably such restrictions apply to private 
wire service contracts as well as services offered to the public 
Lert de. 
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Suliug.sa MODS srecent amendment to the Railway Act,,. Bill C-1l1, 
Enclume lie, emMenced ss. 2 Of sect10n 3Sl° so as to apply the test 
OL) Uni US. Ciscrimination’ Vand “Undue or unreasonable preference, 
Breil Ce (Ol. Cisecvenuage @tOwmne Service on facilities provided 
mygeee op One ana (te legqrapa companies, as well as tolls, to 
private wire service customers. 


All of which provisions, together with other requirements of the 
PCL, place federal companies offering telegraph and telephone 
Bpervicecs Scuarely within the context of the qualities traditionally 
escribed to common carriers of goods and persons. 


Telecommunications carriers are thus common carriers, engaged in 
the transportation of communications from a sender to a receiver 
whether the method be land line, or microwave and whether the 
Seluneal transmitted 1S in origin, and reception voice communication, 
eelegraph Signal, visual image or data. 


wOlloecviOn to Broadcaster User, whether under public or private 
Bonerac. User relationship... 


(a) Equitable System of Rates 


TieweelacVvonship of the telecommunications common carrier to the 
broadcaster is one of essential. interdependence, made all the more 
SO Since by statute and regulation one is denied, at least in the 
eee eos e eee Tigik fo perform the functions of the other. 
BiioecOuGiI tion 18 compounded to the extent that the reception of 
PapeGeas tine throughout Canada is desired in the national interest. 
poder euch Circuinstances the, broadcasters should stand in no more 
Pevoured position that other users, nor in the alternative should 
Pieyeetend in any less favourable relationship. Thus, to the 

See eliagt iat the basis .of licensing broadcasters to operate radio 
end television systems should be under circumstances which make 
Bie Ober actions economically viable, sufficient, to permit .a level 
of programming consistent with the goals enunciated by the 
Seo, eC aloes by Common carriers to broadcasters should be 
Baik and reasonable having regard to the service to be supplied 
morn Oy the common carrier and the broadcaster. Thus it is 
essential that there be a process by which the broadcaster-user 
Semeocealln arbileraction in cases of dispute as now afforded 

Pee COme: os ol DOLent Lal customers of common Carriers Subject Lo 
Federal jurisdiction under the provisions of the Railway Act. 
Such a process of arbitration is essential where the service 
Squalesin duality and reliability to be Supplied cannot be 
Obtained under competitive circumstances. 
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(b) Fquitable Connection of Customer-owned Fquipment_and 


The connection of customer-—owned equipment and systems to facilities 
provided by a common carrier is a matter to be decided on the facts 
Mee clr Guns tances of each situation. .~This,being, the, case.it 

Pemains only to be -observed that the Act of Bejl, S. 5 s.s.4& 

es. 9, provides for such connection where there is technical 
Bompavibility and where under the circumstances it,is,reasonable 
Pee CONNECT Ion to be made, 


Pees OestWwo procedures might, be employed to ensure that’ arbitrary 
Becisions are not imposed on broadcasters, either that a dispute 
Prusing out of such a matter he referred to the appropriate 
Pemmon carrier requiatory agency for resolution, or that the 
Brito vmake Connections or “broadcaster"’s equipment be made part 
Pestne proaccaster’s license, subject to the approval of the 
Bepartment of Communications. 


(c) Provision of Service on Demand 
mo the extent that a licensee being authorized to carry on a 
broadcasting undertaking is performing a useful and oft-times 
eee lac) aexvice, the availabidity of the coincident 
Bervice and facilities to be performed and supplied by, the 

momar carrier 15 essential. This relationship requires’ a high 
Begqree of co-ordination ana consultation on the part of all parties. 
Pov Only can ah existing system, of a broadcaster be frustrated 
Beets per;ormance by failures on the part of the carrier, but 

Pie e€70ens10n Of its authorized service can be seriously impaire 
Bouwell, In either cases the economic consequences may be’ such 
Meto seriously exfect the presently operating broadcasting 
Badertaking. The resulting loss and damage 1s measurable not 

Mely ib economic terms “but Jini the absence. of »senvice, intended and 
Suthorized to be performed by the licensee as part of the Canadian 
me oadcasting system. 


Mmaus. Where existing broadcasting, facilities Jareé to be extented 
mr linpxovec or where mew systems are to be inaugurated, it is 

Bee Only necessary that the carrier establish for che agency 
Beinn izing the broadcasting facility thet it.is reacy and able 

Bo perform at rates which are, reasonable; but that provision he 
moe for ndemnificacion «in case. of dezault..on the’ part of the 
Meroe.) q SObmisiat ly the tcalcienr, Ssubject.ba provincial, jurisdiction 
Should be held equally accountable for performance. 
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(ad) Liability for -Telecommunications Malfunction or Misuse 


We have -cariver noted Lihat voect1OnnsG AsO tie halve enet. 
provilces that-all contracts concturonsy “by-lawe ., eCard 
Common CaVrrlers proposing Meo Mmitini es tay te yn ee Cent er te 
authorized hy* the Transporc Comutssion. We hav] also observed 
that) this "Section 1S" Virtually ldentica Goroce Tone: 7 mon 

tine same Act, DUG applicable to Laliwey Conpal leo. ell lomoceisl oll 
as it now applies to telecommunication common carriers is 
fundamental to the very concept of a common carrier as the 
insurer of the Goods .carriec subject, to Fimitt ats ons-on 
liability as authorized and approved by either the statute or 
Che requiavoryvecageney. 


The extension.of this..concept to telecommunicatronscaria Coase 
Canada is new, although the Bell has for some time expressly 
limited the extent of its liability. The Beleza cesmene 
position that it does net transmit: messages bun Sinply peovsce. 
the service and equipment which enables the customers? tovuse 
such services and facilities to effect the transmission. 

Based on this definition andVvilts role’ the Bell then proceeds er. 
advise that it doés® not’ quarantee! uninterrupted working (OL te 
service or equipment. (Rule 36 of Bell regulations as approved 
by Board of Transport Commissioners.) 


It is almost trite to Sey that Chis macte: (or iidacil ll yeas torncd 
out of maltunction or misuse 1S Of Qreac Conplexity, bul tndecd 
it is of such complexity and Significance that we=desiie tCosivc 
consideration and comments on it aS a separate item at a later 
date: 


(e) Legal Right of User to Privacy 

We understand that this iLtem/rs the Subject ofgay Speers gous 
and we propose to reserve comment here until we have had the 
benefit of reviewing «the study. 


(£) QualityyofeServicesand Continuity. 

The comments made earlier under sub-heading l(c) are equally 
appropriate here to the extent that the service and facilities 
Supplied to a broadcaster by the carrier are Gf Such essential 
significance that the provision of quality of service and 
continuity of sevice goes to the very performance of the 
broadcasters responsibilities. To this extent the carriers have 
a direct and unqualified responsibility to ensure to the broad-- 
caster-user the highest and most immediate degree of quality 
service and continuity in the maintenance of their responsibilities 
under any contract. “fO thevceqree si Nats tule omnOUr Lome ine 
to time, possible the broadcaster should he free to ensure that 
continuity of such facilities will sbemsecived. se nicemay awe. 
mean that broadcasters should be encouraged to own, operate and 
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Pevsee Net ie Ow s CUCNOmVONU LO oiniLtELer eriOC lr t1ea be they line 
GmpmrerOWave, thereboy ensuLling to themselves continuity in the 
event OL Wi Ceyspread, COMMOle Cal rler systems tallures where under 
Sven C1 Leumscances, tne, fe-ecotoablishing OL broadcaster's facilities 
MiOnt Not De Of Immediate priority. 


WiCtoerCatt Ler colletOommoimvatnegudality Of Service or Continuity 
the brceadcaster should have recourse to the appropriate regula- 
Por veaAverCVelLObeLellcr ~ sliwerenains CO be Seen how the Transport 
CoInmissiOn applies the various provisions of the Railway Act 

to issues raised hy customers, and further the interpretation 
Which voi.) be placed on. these various.clauses by the Courts. 
BUG en OnObser ve that the Acta now appears to arford customer, 
Mee Witt nC DLA Vace Wire Service Custoners, mucii broader recourse 
to the Commission and the courts in cases of complaint or 
Weemieeres tO COLLIS, service, CLacGiiities and liability. It need 
Pemtecce wnowever sthet eo tne exten: to which various telephone 
and telegraph compenies are subject to provincial jurxyisdiction 
PoemOeirec. Of. provincial public utility regulations is less 

Piha bate NOW, LOUntds within the Railway Act. 


mire tmiavinggiticerly, touched, on the responsibilities of such 
Sommon Carriers, in. the context of service, equality and liapility, 
it remains to be observed that such carriers enjoy certain 

rights not othervise extended to non-carrier undertakings. 


These features are of such common knowledge and understanding 
Poetecuicy neea only be sunmarizec: 


Gl) Exclusive area of operation. The franchize 
concept of telecommunications operations 1s a 
consequence of the high capital cost of such 
under akings and the need to maximize the effec- 
tive economic use and operation of such facilities. 
Hay inowannexcClusi ve: franchiize as CO jarea Of Opera— 
to-Ons -teLeconmmunicetions carriers in Canedca 
Bee wsubjece oO reltner ederval or provincial rate, 
plene ene Service’ regulation. 


(2) Hughero: accese ror plent tacalities. Tele- 
comnunications companies subject to the juris-— 
Giction of Parliament under section 92 (10) (a) 
of the British North America Act, 1867 as well 
as companies subject to provincial jurisdiction 
Navewextraordinary pignts in loceting their 
facilities so as to achieve the maximum economies 
Ole plant. 
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(3) Subject to limited exceptions tel econmunicalrons 
carriers with exclusive areas of operation have 
as a consequence of size (assets), ascertainable 
market growth and demand relative ease of access 
toucapltal- markets not otherwise! enjoyed by 
other husiness operations. The fact that 
associated costs of capital areyehn element of 
cost for rate purposes has tended to consideranl) 
reduce the risk element otherwise inherent in thi 
cost: of. capital for.other businesses.  helatca 
to the cost! of capitali hes; beenscie carricrys 
abLivtcy to venii ci pare future. plari mequs rene. 
on the basis of experience, population and 
general economic growth and the absence of 
Girect or extensive competition. 


(5) Finally Such? Carcleise.! DELio aw gece LO 
regulation. of rates, are also the benpericiart ves 
of a basic rate of ‘return which tends: to proving 
a wlour fon vearnings. as welll mea, Callanc. 


To the extent that the Railway Act determines the common carrier 
characteristics of telecummunications carriers subject to federau 
jurisdiction; Lt is lett to, outline the statute law applica 

to companies subject to provincial jurisdiction. 


(See C.A.B. Brief re Telecommission Section F, Study 1 (a)s ) 
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TELECOMMISSION STUDY 1 (C) 


CONCEPT OF A TELECOMMUNICATIONS CARRIER 


The Canadian Cable Television Association is pleased to 
submit this brief in connection with Telecommission Study 1(C) 
Concept of a Telecommunications Carrier. The views expressed 
in this brief Should) be weadiantcongunericn withethetviews 
expressed by CCTA in connection with other Telecommission 


Studies. 


In our remarks we have assumed that Study 1(C) is seeking 
a conceptual definition of the classes of activities to be 
subject to future Telecommunications legislation and a 
definition of the obligations and rights of these engaged 


in these activities. 


A. DEFINITION OF TELECOMMUNICAT IONS 
The Canadian Cable Television Association believes 
that the definition of "Telecommunications” used in the 
Canadian Overseas Telecommunications Corporation Act and 


elsewhere is useful and acceptable: 
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weeee-any cransmission, emission or reception 
of signs, Signals, writing, images, sounds 
Of invellrcencemOrvoany nacure,, DY Wire, radio, 


visual or other electro-magnetic system." 


DEFINITION OF TELECOMMUNICATIONS .SERVICE 

The scence Ot sererencesot this sestudvealso. call for a 
definition of a "Telecommunications Service". Being unaware 
of any requirement for a specialized meaning, we would be 
ancilaned GOl[deGine «a STelecommunications, Service"™..as._any 
service in which "Telecommunications" is the principal 
inogredlenie mtObuitous Ly wwunder this. definition,a.itele— 
communications Service" may also involve other important 
and necessary ingredients which are not "Telecommunications" 
per se. The present cable television basic function is 
larcely on.Telecommunication but other activities of a 
non-Telecommunication nature are involved in providing 
this total Telecommunication Service. On the other hand, 
many services that we would not regard as "Telecommunications 
Services" will nevertheless be highly dependent upon 
"Telecommunications". As an example a Stock Broker may rely 
on the use of Telecommunications to provide up-to-date 
PecormoplOneOUL wd te SoenOn tne principal angredient in the 


service provided. 
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We “have. stateoa elsewhere that, In our*opinion, capie 
television is first and foremost a telecommunications 


service. 


DEFINITION OF TELECOMMUNICATIONS CARRIER FUNCTION 

Just as a wide range of services will utilize 
"Telecommunications", a wide range of organizations will 
themselves wish to engage in "Telecommunications". It 
would be neither reasonable nor useful to suggest that 
organizations involved in "Telecommunications" could not 
Carry On other activities “or™that organizations engaged 
in other activities could not become involved in 
"Telecommunications". In seeking to define various 
activity classifications: in’ “Telecommunications we Delieve 
that the various roles. or functions Should, be classinied, 


not the organizations. 


The terms of reference for this study seek a definition 
of a "Telecommunications Carrier Function". Again, being 
unaware of any requirement for a special meaning we would 
be inclined to define the "Telecommunications Carrier 
Function" as the function of carrying on telecommunications 


per se. This function may be performed either by resell 
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or as just one of several ingredients which combine to 
form the total service. In’ Exhibit 1 we have attempted 
to divide the universe of "“Telecommunications Carrier 
Functions" into a number of conceptual classifications. 
While it should not be necessary to argue the conceptual 
existence of these classifications, we do feel that it is 


important to recognize the practical importance of each. 


First of .all, "“Telecommunications Carrier Functions" 
CensoevilLErerentuated on sthéebasis.of for whomethe function 
ce DecrOormed. kimay be -—periormed torn oneself, for a 
limited number of other persons by mutual agreement, or 
for ehergeneralspublic on demand: It. isjobviously 


necessary to allow for each of these possibilities. 


Cable television is perhaps a good example of a 
Sitcvatton cin ‘whichvawcompany willbwwish, to perform. a 
Bocleconmumicaurons: Carmier (Functdon™ tfor Ltsebé jas ‘a 
necessary ingredient in the "Telecommunications Service" 
Phat a Ueorters ite ats subscribers’) “in htransportation 
the analogy would be to a company or store whose vehicle 


collects, carries and delivers its own goods. 
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Trans-continental television microwave might be an 
example of a function that would be provided ior others 
only by mutual agreement. It might be economically and 
technically .undesirablestotrequire Chatvsuch a "service “ve 
offered to others only when it can also be offered to all 
commers on the same basis. In transportation the analogy 
would bev'to accompany ‘that "carried ‘goods “for®a third®party 
undér ‘contract “(ergs as’ private firms carry marl for =the 
Post Office); it would clearly not be sensible to require 
that any company that carries goods for a third party 


must be prepared to accept goods from anyone. 


Our basic telephone service is a good example of a 
function performed for the public on demand. Generally 
speaking, we would include 2m, this: class those ehunctvoms 
that are Umiversalby mequiredsrare! of anvessentlaPmavure 
and not namely available by alternate means. Frequently, 
the oblé¢gationm of providing such Geruuces! willbe: pilacedson 
specific companies -- sometimes with exclusive franchises 
and other rights being given «to these companies In 


transportationythe analogy ‘wouldibero she common tcarrive ds 


"“Telecommunications Carrier Function” can also be 
differentiated on the basis of whether the function 1s 


unregulated or regulated. In our society we have generally 
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accepted the view that individuals and organizations 
should have the freedom to proceed in accordance with 
their own judgement and that laws and regulations should 
Eesturicc them from doing sovonly if and when it is clear 
Eniat such Sacrifice of freedom is necessary for the common 
Pood. (his 1S not an empty dogma, it is the principle 

on which our technological and social progress has been 
based. It will be necessary to have both regulated and 
unregulated "Telecommunications Carrier Functions" -- 
regulated where the need is clear but unregulated if the 


need has not been demonstrated. 


We are always concerned about the tendency of 
government to seek order where there is disorder, tidiness 
where there is untidiness, rationalization where there is 
a tack of rationalization -- in short, to save us from the 
essential characteristics of our free enterprise system. 
foece CCOMMuniCcalions we are particularly concerned about 
the tendency to think in terms of total regulation. In 
our view, total regulation of telecommunications would 
result in a disasterous loss of the innovative ingredient -- 
RimetiocecLene scnac 26 already too scarce in our country. 
Mnere 1S constantly before us a host of new approaches 


Comoe Lt ic ew OppOLeundt tes tO be pursued, new services 
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to be offered. By their very nature these new developments 
are not likely to be of immediate national consequence. 

If it were necessary to seek government approval from 
government or a third party to do anything new or to try 
anything different, then innovation would be disasterously 
curtailed on a national scale. It is sometimes argued 
that regulations should precede new developments because, 
otherwise, regulation is faced with a fait accompli. We 
reject this argument. The cost of being faced with a 

fait accompli is, in our view, inconsequential relative 

to the ‘cost to our nation of inhibiting 2onovacion ve 
strongly urge that the importance of unregulated 


"Telecommunications Carrier Functions" be recognized. 


Where does cable television fit into the universe of 
"Telecommunications Carrier Functions" outlined in 
Exhibit 1? -This will depend on the pertacular tune ion 
under consideration. Our traditional reception iservice 
will, £16. into one category.) “A closedrcarcui ts ook-un 
among a group of schools would obviously fall into 
another category. “An information retrieval service 
for subscribers at Large would fall anto’ stil) ‘another 
category. Some functions will be regulated while others 


will be unregulated. Some supplementary programming 
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Services might not fall within the: scope of “Fele- 

comunicatrons Carrier Functions” at all. Cable systems 
ale ina position to perrorm” a wide varrety of functions 
and these functions are likely to cover the entire range 


of possible classifications. 


DEFINITION OF TELECOMMUNICATIONS CARRIER OBLIGATIONS 


AND RIGHTS 


Our comments regarding obligations and rights in 
connection with "Telecommunications Carrier Function" 
apply directly to the “Regulated Public Carrier Function" 
that we have identified in Exhibit 1. However, some of 


our comments are also applicable to other categories. 


(1) Obligations to Users 


a) Equitable system of rates: 


The rates associated with a regulated public 
carrier function should be equitable taking into 
account the capital invested, the risk, the term 
of the investment, etc. However, it must be 
recognized that the rate for some services is 
already effectively controlled by the marketplace 


and further control would be superfluous. 
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b) 


c) 


d) 


e) 
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EQUiCaDLe COMNeCL LOM OL Customer-Owned equipment 


and Ssyscems : 


There should be an obligation to accept reasonable 


connections of customer-owned equipment and systems 


which meet appropriate engineering standards. 


Provision of service on demand: 

There should also be an obligation to provide 
service on demand to the public within the 
designated service area. This obligation should 
relate only to the particular regulated public 


Garcier function. 


Piao eye com. CleCcommunicacton malfunction Or 


misuse: 
livability, ©On MalLluncuion should be limited to 


the value of the undelivered service. 


Legal Cucina Or User tO privacy: 


Privacy on a telecommunications system is desirable 


but this requires specification and definition 
responsive to the technological nature of the 
system under consideration. Some users of the 
facriaey-may choose, for some services, a non- 
Polverc 1acl lity 22 such Can be Oorfered at’ a 


lower rate. 
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£)) "Oueality of service and continuity: 
TherOualbiLy lol Service anc CONCAINUICY Of service 


should be defined by specification. 


(2) Rights 
a) Franchise: 
A regulated public carrier may be granted a 
franchise to perform a particular telecommunications 


TuUNnCceLon wien Cerms appropriate to that “function. 


Dee Right of way: 
Certain powers to obtain right of way may be 
granted, depending on the particular telecommunications 


Functionsto. be, performed. 


Cle Ridhw of “access to capital market: 


Companies performing regulated public carrier 
functions should have the right to obtain public 
financing, subject to any regulatory control, that 
may be necessary to ensure the continuance of 
government policy and directives as to ownership, 


minority interests, etc. 


OjoekRiLghiie lO, planeconscruct Lon: 


Any obligations imposed on the regulated public 


carrier function should allow sufficient forward 


ve 


lead time so as to permit efficient planning 
and construction of the telecommunications 


plants 


€) “RigneVto estab ici races: 


Rates associated with a regulated public carrier 
function should be set by the carrier, subject 


to review or approval by the regulavory sautnoritey. 


- Function Performed For - 


Pz 
BAN IRL 1 


TELECOMMUNICATIONS CARRIER 
FUNCTIONS 


ne 


- Regulations of Function - 


Unregulated Regulated 


E 

i UNREGULATED REGULATED 
- PUBLIC PUBLIC 

5 CARRIER CARRIER 
4 FUNCTION FUNCTION 
e 

3 

Ay 

p 

SG 

c) 

E 

co) 

e UNREGULATED REGULATED 
4 CONTRACT CONTRACT 
CARRIER CARRIER 
Q FUNCTION FUNCTION 
109) 

uy 

c() 

ie 

wn) 

O 


UNREGULATED 
PRIVATE 
CARRIER 
FUNCTION 


REGULATED 
PRIVATE 
CARRIER 
FUNCTION 


Self 


rs 
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Canadian National-Canadian Pacific Telecommunications 
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TELECOMMISSION 
STUDS Lice) 


CONCEPT OF A TELECOMMUNICATIONS CARRIER 
TERMS OF REFERENCE 
Employing the following headings, we shall postulate 


what a telecommunications carrier should be: 


A. Definition of Telecommunications 


B. Definition of Telecommunications Service 

Cm "DebiInLtlon-or-leLleconmmunicatitons. Carrier (Function 

D. Definition of Telecommunications Carrier Obligations 
and Rights 


(1) Obligations to Users. 
* a) Equitable system of rates. 


b) Equitable connection of customer owned 
equipment and systems. 


c) Provision OF ‘Service on demand. 


dy Viilabilrey for teleconmunication malfunction 
or misuse. 


* e) Legal right of user to privacy. 
Ljee Quality "Or service and continuity. 
Czy Rights 
a) Franchise. 
b) Right of Way. 
Cy” Righntoor aceess =O Capital "market. 
yee Rigi sco Lam Construction. 
. e) Right to establish rates. 


* These elements are the specific subject of other 
Telecommission Studies. 
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Telecommission Study 1(c) 


Concept of a Telecommunications Carrier 


Definition of Telecommunications 


"Telecommunications is the emission, conveyance, or 
reception of information by ;eingwhole .or snepart, 
electro-magnetic waves." 


Definition of Telecommunications Service 


"A Telecommunications Service is a service whose pre- 
dominant purpose is the emission, conveyance, or reception 
of information by, in whole or in part, electro-magnetic 
waves." 


Definition of Telecommunications Carrier Function 


"The function of a Telecommunications Carrier is the 
provision, for compensation, of Telecommunications Service 
to others, including any function incidental thereto, spy 
means of any appropriate facility, apparatus or 
instrumentality." 


Therefore the following 12s the derini cron cr a:— 
Telecommunications Carrier 

"A person authorized to provide, for compensation, Tele- 
communications Service to others, including any function 


incidental thereto, by means of any appropriate facility, 
apparatus or instrumentality." 


Definition of Telecommunications Carrier Obligations and Rights 


A Telecommunications Carrier is included in the group of 
enterprises known as public utilities. This group, also 
includes transportation, power, water, gas, etc. These 
public utilities have a number of similar characteristics 
which generally include: 


1. Being subject to government regulation 

2. Supplying wants most fundamental to common living 

3. Joint use is made of common facilities by customers 

4. The use of an expensive physical network configuration 

5. Monopoly or a restricted number of utilities providing 
a specific product or service in any one place. 
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The general relationship of these characteristics is 
evident tin) the following description, of oblagations 
and rights. 


This section is not intended to be a list of all the 
rights and obligations of a Telecommunications Carrier. 
ileus flaraje to. id) wand we (a)asto 2 (eye deal with certain 
important aspects of a Telecommunications Carrier's 
business. 


(1) Obligations to Users 
a) An Equitable System of Rates 


It is understood that "rates" will be discussed in 
detail in Telecommission Study 7 (a). 


In general the rates charged for Telecommunications 
Serv icGsmgsvOuLld Desjustsand reasonable. Such rates 
should not be unjustly discriminatory and, under 
substantially similar circumstances and conditions, 
Similar rates should be charged to all persons. 


AS a, general sprinciple. the. rate charged for a Tele- 
communication Service should be compensatory. This 
should not preclude rate averaging in the case of a 
particular service provided that it does not harm 

the competitive situation between Carriers. It is 
recognized that rates for a Telecommunication Service 
based on the principle that the territory served by 

a Carrier is treated as a unit, has the fundamental 
advantage of allowing flexibility in the design of 
rate schedules which will result in more people having 
better service made available to them at reasonable 
prices because inordinate disparities due to terrain, 
fecation, DOpulati~on GCensity, e€tc., are averaged out. 


Tiel aol carton of stnese principles should net preclude 
special rates under certain circumstances. For example 
Special rates should be recognized for:- 


i) Inter-carrier rentals. 


2) Large single user networks where the user may 
make a capital contribution towards the provision 
of service or iS prepared to enter into a long 
Ler scOncLeci.. 
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3) Market Testing, €.g., provisional races fox 
new developments. 


The Connection of Customer-Owned Equipment or 
Systems on an Equitable Basis 


This subject is contained in Study 8 (b) and will 
be discussed in detail there. 


Connection of customer-provided terminal equipment 
to Telecommunications Carrier systems should be 
allowed. 


Connection of customer-provided systems to Tele- 
communications Carrier Systems should not be 
mandatory except for service to an area which 

the Carrier cannot serve economically. This should 
not preclude interconnection by mutual consent. 


In both cases, interconnection should be provided 

at reasonable rates and be subject to technical 
approval to guard against degradation to any service 
provided by the Carrier. 


Provision of Service on Demand 


Except in cases of misuse or non-payment, a Tele- 
communications Carrier should be obliged to provide 
and continue to provide service required for any 
lawful purpose within the area where it generally 
provides such a service. Subject to the foregoing 
and upon application: 


- service must be provided with all reasonable 
dispatch within the geographic area served 
by suitable distribution facilities — 


~ where suitable distribution facilities do not 
exist the Carrier should be prepared to provide 
service if there is an effective demand. Effective 
demand means a demand at compensatory prices. 


Liability for Telecommunication Malfunction or Misuse 


A Telecommunication Carrier should undertake to make 
every effort to ensure the conveyance of all information 
with speed and accuracy. However, even with continuing 
advances in Telecommunications research and technology, 
it is not technically possible for a carrier to guarantee 
the perfect conveyance of information. 


Present legislation in respect of liability applicable 
to CN-CP is section 381 (A) of the Railway Act which, 
in part, empowers the Commission to determine the 
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extent to which the liability of a Telecommunications 
Carrier may be limited. The terms and conditions 

under which telegraph and cable messages shall be 
transmitted are prescribed by Order No. 49274 dated 
December 5, 1932 by the Board of Transport :Commissioners 
for Canada (now succeeded by General Order T40 of the 
Canadzal Transport.-Commission))* These are indicated 

on telegraph dispatch blanks as follows:- 


TERMS AND CONDITIONS UPON WHICH TELEGRAPH AND 
CABLE MESSAGES SHALL BE TRANSMITTED ARE PRE- 
SCRIBED BY OLDER No, 49274 DATED DECEMBER Sth, 1932, 
OF THE BOARD OF TRANSPORT COMMISSIONERS FOR 
CANADA, AND PUBLISHED IN THE CANADA GAZETTE. 


It is agreed between the sender of the message, on the face 
of this form and this Company, that said Company shall not be 
liable for damages arising from failure to transmit or deliver, 
or for any error in the transmission or delivery of any un- 
repeated telegram, whether happening from negligence of its 
servants or otherwise, or for delays from interruptions in the 
working in its lines, for errors in cypher or obscure messages, 
or for errors from illegible writing, beyond the amount received 
for sending the same. 


To guard against errors, the Company will repeat back any 
telegram for an extra payment of one-half the regular rate, and 
in that case the Company shall be liable for damages, suffered 
by the sender to an extent not exceeding $200., due to the 
negligence of the Company in the transmission or delivery of 
the telegram. 


Correctness in the transmission and delivery of messayes 
can be insured by contract in writing, stating agreed amount of 
risk, and payment of premium thereon at the following rates, 
in addition to the usual charge for repeated messages viz.: one 
per cent. for any distance not exceeding 1,000 miles, and two 
per cent. for any greater distance. 


This Company shall not be Jiable for the act or omission of 
any other Company, but will endeavor to forward the telegram 
by any other Telegraph Company necessary to reaching its 
destination, but only as the agent of the sender and without 
liability therefor. The Company shall not be responsible for 
messages until the same are presented and accepted at one of 
its transmitting olfices; if a message is sent to such office by 
one of the Company's messenpers he acts for that purpose as 
the sender's agent; if by telephone the person receiving the 
message acts therein as agent of the sender, being authorized 
to assent to these conditions for the sender. This Company 
shall not be liable in any case for damages, unless the same be 
claimed, in writing, within sixty days after receipt of the tele- 
gtam for transmission. 


No employce of the Company shall vary the foregoing. 


Generally the same kind of protection as exists 
respecting telegraph communications should be 
available to the Telecommunication Carrier to 

Prec Iucem tren Carriere rom ssacding undinited liability 
and the user higher tolls. Insofar as the passage 
of Bill C-1l amending the Railway Act brings all 
Telecommunications Services under the control of 
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the Canadian Transport Commission, the CTC 

should approve the various limitations of 

biability sfoundewrthinipublished stariftfs .) oIn 
addition, Telecommunications Carriers should have, 

in respect of all regulated private line services, 
the protection as provided for in the general regu- 
lations governing the furnishing of telephone service 
and equipment by Bell Canada. 


The foregoing limitations do not represent an exhaustive 
enumeration of the areas in respect of which a Tele- 
communications Carrier should receive protection - 
changing technology, user requirements and the 
resourcefulness of litigants necessitate continuous 
review of the Carrier's position. 


It is fundamental to the deliberations of the Tele- 
commission on the question of carrier liability that 
the protection recognized and granted by the CTC to 
carriers of telegraph and telephone services be recog- 
nized and granted by any Act of Parliament superseding 
existing legislations 


Existing tariffs applicable to private line services 
contain various terms and conditions affecting the 

supply of Telecommunications Services to users. It 

is important that the Telecommission accept the principle 
that where a Telecommunications Carrier breach its duty 
to a user, the liability attendant on such breach be 
limited to a refund of the charges made for the service 
in question. 


Since it is impossible to assess the real value on 
every message lost, delayed or mis-stated, unless such 
value is agreed upon before the act of transmission or 
before the initiation of Telecommunication Service, 
amCarnden Fshouldenotebe mequiredttoraccepteliability 
beyond a refund of tolls in respect of culpable non- 
performance sof ats sfuncthonw Where the Carrier is 
required to insure the value of a message or service 
by prior agreement, the carrier must be entitled to 
charge an tadditional«toll: 


Legal Right of Users to Privacy 


A Telecommunication Carrier should recognize the right 

of all users of its Telecommunication Services to privacy 
as well as its obligation to continue to take reasonable 
Precautronsipiatiprotectuthas, right ; 
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In accordance with the Telegraph Act, all employees 

in the performance of their duties, who have access 

to information being conveyed on telegraph facilities, 
are required to take an oath of secrecy. Nevertheless 
there can be no absolute guarantee of privacy. In 
addition, “all telecommunication' facilities can ibe 
tapped or read by any person possessing the proper 
skills and equipment. 


"Reasonable precautions" taken to protect the privacy 
of the user may be more effective in some cases than 
in others. Where special measures are undertaken 
special technology and techniques, not normally used 
for commercial applications, are involved at increased 
expense and increased costs to the user. 


The Telecommission is urged to recommend enactment of 
remedial legislation for situations where information 
may be passed by one carrier to another carrier before 
the act of inter-connection actually occurs. All 
personnel of the receiving carrier, having access to 

the information at the point of inter-connection, should 
be obliged to take an oath of secrecy: 


f) Quality of Service and Service Continuity 


A Telecommunications Carrier should provide service 

having satisfactory quality and continuity characteristics. 
These characteristics should be relatively uniform under 
substantially similar conditions. 


The expectations of the public with respect to quality 
and continuity of service are continuously rising. 74 
Carrier should plan the development of its system 

and operations to meet these expectations. 


A Carrier should set understandable performance objectives 
for its system, which are just and reasonable to the 
Carrier, the customer and the regulator. The achieve- 
ment of these should be reviewed periodically with its 
regulatory authority. 


(2). aL oives 
a) Franchise 
Persons seeking to perform the Telecommunications Carrier 


function, aS a condition precedent to the performance 
ofosuch asfunctions ishouldybeseniranchised by asrederal 


b) 


t2i 


Communications authority where Parliament has 
jurisdiction over such persons by virtue of the 
provisions of the Canadian Constitution. In respect 
of existing Telecommunications Carriers a franchise 
should confer the right to operate as a Telecommunications 
Carrier in accordance with corporate powers possessed 
and exercised by the applicant as on December 31st, 
W969. Subject to the foregoing a franchise should 
confer the right to operate as a Telecommunications 
Carrier upon such terms and conditions as Parliament 
may prescribe. 


The criteria used by the Federal Communications 
authority in approving or disapproving a franchise 
application should be clearly set out in legislation 
and should take into account: 


1) public interest and need including economic 
and technical factors 


2) ability of existing Telecommunications Carriers 
to properly satisfy interest and need. 


A person licensed under the Broadcasting Act (1967-68 
Statutes of Canada, chapter 25), who distributes radio 

or television signals for reception by the public, either 
by alr Or through cable distribution systems, ‘shall not, 
mesotar aS such’ person’ is so jengaged, be deemed to be a 
Telecommunications Carrier. 


The number of competing carrier groups for the present 
should continue to be the existing carrier, namely the 
telephone system and CN-CP to achieve the best com- 
promise between economies of scale and competition. 


Right-of-Way 


Subject to protection of the public interest and with 
due regard for safety, aesthetics, co-ordination with 
other utilities, cost, use of modern techniques and 
continuity of service, a Telecommunications Carrier 
should have the right to the necessary rights-of-way, 
Space in buildings and rights-of—access for the con- 
struction, maintenance and removal of structures, 
Reales, scOnduLiSs, splant, Wiring, GlLrcuits, instruments, 
equipment, fixtures and facilities. 


In addition Telecommunications Carriers should have the 
right to frequency assignments in acceptable portions of 
the radio spectrum, subject only to technical consider- 
ations, and suitable co-ordination. 
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c) 


d) 


e) 
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Right of Access to Capital Markets 


A Telecommunications Carrier should have the 
responsibility of determining the amounts, terms and 
conditions of capital to be raised. The intimate and 
continuing knowledge possessed by the Carrier of its 
own business and of the capital markets is essential 
in determining sound financial policies which will 
provide adequate protection of its credit standing. 


The amount of capital which can be raised on reasonable 
terms, given prevailing market conditions, is mainly 
dependent upon the earnings prospects of the Carrier 
which are, in turn, dependent upon the demand for the 
Carrier's services and the rates which it can charge. 


Right to Plan Construction 


The obligation of a Telecommunications Carrier to meet 
and anticipate the present and future service needs of 
its customers carries with it the responsibility of the 
Carrier to plan and implement the construction program 
best suited to meet these needs. Since the Carrier 
must assume the risk for capital investments, planning 
must be under its complete control. A Carrier should 
keep its regulatory authority informed of its broad, 
Current and future, construction, plans. 


Right to Establish Rates 


It is understood that "rates" will be discussed in 
detarlein “another Study. 


subject to the approval of regulated rates by the appro- 
priate authority, a Telecommunications Carrier should 
have the right to establish the rate structure for its 
services. The services that the Carrier provides are 
closely interrelated and the influences of cost, demand 
and competition, combined with utility pricing principles 
such as compensatory pricing, value of service, and 
system-wide pricing, produce a complex set of inter- 
dependent rate relationships. 


egies leacvon wien regard tomrate regulation should set 
out clearly defined criteria which the regulatory 
authority must use in approving or disapproving the 
Carriers rate structure. 
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NY Ontario Northland suse: are 


L. K. SMILEY, 


Manager of Communications 
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April «7, 1970. 


Mr. J. Shantora, a 
Department of Transport, MA : 
Legal Branch, 

Ferguson Block, 

Parliament Buildings, 

Toronto, Ontario. ; f 


Dear Sir; i 


As requested, attached 1s one copy of a memorandum 
covering the Ontario Northland Transportation 
Commission's position with respect to It 1 l(c) of 
the Telecommission Study. 


Yours truly, 


ey Feo. se 


for Manager. 


ECP/wjw 
Attach. 


Wetl Services -- Communications — Bus Lines — Highway Tronsport — Boat Lines 


A. 
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Telecommission Study 1 (c) 


Concept of a Telecommunications Carrier 


Telecommunications is the emission, conveyance, or 
reception of information by, in whole or in part, 


electro-magnetic waves. 


Telecommunications Service is a service whose predominant 
purpose is the emission, conveyance, or reception of 
information by, in whole or in part, electro-magnetic 


waves. 


Telecommunications Carrier Function is the provision of 


telecommunications service to others for compensation. 
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D. Telecommunications Carrier Obligations and Rights 


(1) Obligations to Users 


a) 


An_Equitable System of Rates 


When a telecommunications carrier is obliged to furnish 
certain telecommunications services throughout its 
operating territory, the rates charged for such services 
should be just and reasonable. Such rates should not be 
unjustly discriminatory and, under substantially similar 
circumstances and conditions, similar rates should be 


charged to all persons. 


Rates for such services should be based upon the principle 
that the territory served by a carrier is treated as a 
unit. The fundamental advantage of this method is that 

the flexibility it provides in the design of rate schedules 
will result in more people having better service made 
available to them at reasonable prices because inordinate 
disparities due to terrain, location, population density, 


etc., tend to be averaged out. 


Where services are jointly provided by more than one carrier 
through two or more adjacent operating areas, it is desirable 
that the rates for each service be uniform e.g. long distance 
service. It follows then that the revenue derived from the 
total service should be shared amongst the carriers who 
provide the service in proportion to their respective costs 


of providing the service. 
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b) The Connection of Customer-Owned Equipment or 
Systems on an Equitable Basis 


The obligation of a telecommunications carrier 

to permit connection of customer-owned equipment 
or systems to the carrier's system should be 
limited to situations where such connection is 
required in the public interest. Paramount con- 
siderations which must be assessed by the carrier 
are: 

- the economic effects of such connections on 


the carrier and ultimately on its customers. 


- the risk of degradation of the quality of 
service to the public through technical pollu- 


tion of the carrier's system. 
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c) 


r2/ 


Provision of Telecommunications Services on Demand 


There are two basic principles which should govern 
a telecommunications carrier's obligations with 


respect to providing service. 


1. When a carrier is obliged to furnish certain 
telecommunications services throughout its 
operating territory, it should be obliged to 
provide such services on a just and reasonable 


basis and without undue delay. 


2. All other telecommunications services normally 
provided by the carrier should be provided as 
promptly as the availability of suitable equip- 


ment and facilities permit. 


In cases of misuse, non-payment or where an 
unreasonable financial burden would be placed on the 


carrier, these principles would not apply. 


d) 
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Liability for Telecommunications Malfunction 

or Misuse 

A telecommunications carrier should undertake to 
make every effort to ensure the conveyance of all 
information with speed and accuracy. However, even 
with continuing advances in telecommunications 
research and technology, it is not technically 
possible for a carrier to guarantee the perfect 


transmission of information. 


e) 
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Legal Right of User to Privacy 


A telecommunications carrier should recognize the 
right of all users of its telecommunications 
facilities to privacy as well as its obligation 
to continue to take reasonable precautions to 


protect this right. 


It is not considered technically possible to 


guarantee complete privacy to the users. 


f) 
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Quality of Service and Service Continuity 


A telecommunications carrier should set and 
maintain current, comprehensive, understandable 
performance objectives which are just and 
reasonable to the carrier, its customers and the 


regulatory body concerned. 


(2) 
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The Rights of a Telecommunications Carrier 


a) 


Franchise 


A telecommunications carrier's franchise should 


specify clearly the boundaries of the area served 


and the types of service to be provided. 


Where adjacent franchised areas are regulated by 


different bodies, there should be close co-ordina- 


tion between the respective bodies in the establish- 


ment of regulatory policy. 


The carriers should have a clearly identified recourse 


procedure for the settlement of disputes concerning - 


1) 
2) 


3) 


4) 


5) 


6) 


duplication of services 

erosion of operating areas 

changes in boundaries caused by changes 
in types of service or rates 

division of revenues earned on "through" 
services 

establishment of service to new areas 


establishment of rates for new services 


b) 
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Right-of-Way 


Subject to protection of the public interest and 

with due regard for safety, aesthetics, co-ordina- 
tion with other utilities, cost, use of modern 
techniques and continuity of service, a telecommuni- 
cations carrier should have the right to the necessary 
right-of-way, space in buildings and rights-of access 
for the construction and maintenance of the necessary 
structures, poles, conduits, plant, wiring, circuits, 


instruments, equipment, fixtures and facilities. 


Right to the use of portions of the radio spectrum 
is essential to the carrier. This should include the 
right of access to sufficient suitable radio spectrum 
required to meet long term service requirements and 
should be subject only to technical Limitations and 


long term changes in technology. 


c) 
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Right of Access to Capital Markets 


A telecommunications carrier should have the 
responsibility of determining the amounts, terms 
and conditions of capital to be raised. The 
intimate and continuing knowledge possessed by 

the carrier of its own business and of the capital 
markets is essential in determining sound financial 
policies which will provide adequate protection of 


its credit standing. 


The amount of capital which can be raised on reason- 
able terms, given prevailing market conditions, 

is mainly dependent upon the earnings prospects of 
the carrier which are, in turn, dependent upon the 
demand for the carrier's services and the rates which 


it can charge. 
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d) Right to Plan Construction 


The telecommunications carrier should assume the 
responsibility for planning and implementing a 
construction program best suited to meet the 
existing and forecasted service requirements of 


its customers and consistent with its obligations. 
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e) Right to Establish Rates 


Subject to the approval of regulated rates by the 
appropriate authority, a telecommunications carrier 
should have the right to establish the overall rate 
structure for its services. The services that the 
carrier provides are closely interrelated and the 
influences of cost, demand and competition, combined 
with utility pricing principles such as value of 
service and system-wide pricing, produce a complex 


set of interdependent rate relationships. 


Legislation with regard to rate regulation should set 
out clearly defined criteria which the regulatory 
authority must use in approving or disapproving the 


carrier's rate structure. 
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Telesat Canada Office of the Vice President 
333 River Road Administration 

Vanier, 

Ottawa 7, Ontario 

(613) 746-5937 


TELESAT CANADA 


TELECOMMISSION STUDY 1 (c) 


LEGAL CONSIDERATIONS: CONCEPT OF A 
TELECOMMUNICATIONS CARRIER 
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Using the terms of reference for study 1 (c) asa 
guide, we will consider both the present legal position and 
proposed future status of telecommunications carriers. 
Terms of Reference - APPROVED 
1 (c) Concept of a telecommunications carrier. 
Employing the following headings, we shall postulate 
what telecommunications carrier should be: 
A. Definition of Telecommunications 
B. Definition of Telecommunications Service 
C. Definition of Telecommunications carrier 
PUNne Lion 
D. Definition of Telecommunications carrier 
Obligations and rights. 
(1) Obligations to Users 
a) Equitable System of Rates 
b) Equitable connection of customer 
owned equipment and systems, 
c) Provision of service on demand, 
djepiiabisity) foritelecommunication 
malfunction or misuse, 
e) Legal right of user to privacy, 


£f) Quality of service and continuity. 


(2) Rights 
a) Franchise, 


Dye REGht. OL ;way, 


9) 


d) 


e) 
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Right of access to capital 
market, 
Right to plan construction, 


Right, torestablish rates. 
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DEFINITIONS 
A. DEFINITION OF TELECOMMUNICATIONS 


Telesat is satisfied with the definition 
of telecommunications as found in the Radio Act, 
the Canadian Overseas Telecommunications Act, the 


Interpretation Act and the Telesat Canada Act; i.e., 


"Telecommunications" means any trans- 

mission, emission or reception of 

Signs, Signals, writing, images, or 

sounds or intelligence of any nature 

by wire, radio, visual or other elec- 

tromagnetic system." 

This definition would, however, be techni- 
cally more comprehensive if the words "or acoustical" 
were added after the word "electromagnetic" in the 
last line of the definition. This is suggested as 
there is a possibility that a Telecommunications 
system could make use of acoustical waves as a mode 
of transmission in some restricted part of the 


system. 


The second: definition is: 


"Telecommunications is the emmission, 
conveyance or reception of information 
by, in whole or in part, electromagnetic 
waves." 


We regard this second definition as weak in 
that it does not adequately define "information". 
It should be recognized that the scope of the second 


definition depends on the interpretation of "information" 
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B. DEFINITION OF TELECOMMUNICATIONS SERVICE 


Since Telesat finds the first definition preferable, 
it suggests the definition of Telecommunications Service should 
be: 
"Telecommunications Service is a service 
the predominant purpose of which is the 
transmission, emission or reception of 
signs, Signals, writing, images or 
sounds or intelligence of any nature by 
wire, radio, visual or other electromagnetic 


or acoustical system." 
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C DEFINITION OF TELECOMMUNICATIONS CARRIER FUNCTION 


The tollowing definition Ws “satistactcry. to 


Telesat: 


"The function of a telecommunications carrier 

is the provision for others of telecommunication 

service, including any function incidental 

thereto, by means of any appropriate facility, 
apparatus, method or instrumentation." 

In any consideration of proposed legislation 
respecting telecommunications, telecommunications service and th 
telecommunications carrier function, it is essential to consider 
the position of the owners and operators of meteorological, 


navigational and earth resources satellites, and other types of 


satellite systems. 
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D= DEFINITION OF TELECOMMUNICATIONS CARRIER OBLIGATIONS 
AND RIGHTS 


(1) 


a) EQUITABLE “SYSTEM OF’ RATES 
ltetspunderstoodsthatewthes discussion of 
rate structure will be reserved for Tele- 


conmission Study group /° (a). 


b) Connection of Customer Equipment, etc., 
to be considered under another telecommission 


SLuay< 


(1) 


c) 
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SERVICE ON DEMAND 


Like other firms in the telecommunications 
industry, Telesat Canada recognizes, in 
principle, an implicit obligation to provide 
on demand and "on a commercial basis, (satellite) 
telecommunications services between locations in 


Canada." Ll 


In the field of long distance telecommunica- 
tions, service must be related to economic 
feasibility. Furthermore, government regulation 
should always take into consideration the orderly 
expansion of communications facilities in the 


public interest. 


However, it should be recognized that the 
economic feasibility of satellite service varies 
depending on whether it involves the launching 
of another satellite or simply the construction 
of additional ground facilities, <nvordermaca 
provide such service. The capital investment 
required is of a very different order of 


magnitude. 


1 197-18 Elizabeth 11, Chapter 51 - Telesat 


Canada Act, Section 5, Subsection (tL) 
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(1) d) LIABILITY FOR TELECOMMUNICATION MALFUNCTION 
OR MISUSE 

Telesat Canada recognizes, as do the other 

common carriers the principle of limited liability. 
inechnie even) Oblaemalilunction of any of. its 
facilitiesi. thes liabiiaty of Telesat Canada for 
such malfunction should only extend to persons 
with whom Telesat has an express contractual 
relationship. Recognizing the existing state of 
technology in the satellite communications 
industry, there will be a minimum period of 
interruptation for which Telesat Canada would 
not be liable. In respect of an interruption 
of service for a time beyond the minimum period 
specified, Telesat will not be liable for an 
amount greater than the rentals payable for the 
period during which the interruption occurred. 
Tealesat shall not be liable for any misuse of 


PES TEAaCLiLrcies. 


e) 
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LEGAL RIGHT..OF USER TO PRIVACY 

Telesat Canada respects the rights of its 
potential users to privacy «and will take every 
reasonable precaution to ensure that their 
privacy will be respected. Telesat Canada 
Subscribes to the principle that those 
persons handling or having access to the 
transmission .of confidential material should 
be required to take an ‘cath vot isecrecye a 
Guarantee absolute privacy in lignt on he 
human factor and the increasing complexity in 
electronic eavesdropping devices would be 


linrealistic. 


Telesat Canada accepts the principle, as 
stated by other carriers; that "a telecommuni- 
Cations Carrier should not have the right to 
control the content nor influence the meaning 
of information transmitted by it unless 
specifically instructed otherwise by the 


Orig@matommoriiauthor tofitne intormaticone 


i) 


i) 


146 


QUALITY OF SERVICE, AND CONTINUITY 


Telesat Canada believes that telecommunication 
carriers should provide consistent and high 
quality service and should endeavour to utilize 
technological innovations as soon as economically 
feasible. Contracts with the users will set 


certain performance standards. 


ities essential to point out that the quality 
and continuity of the provision of service through 
the Telesat system is limited by the reliability 
and sat istactony Viunctroning of the other segments 


of the system providing the complete service. 
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RIGHTS 


a) Franchise 


The franchise of a common carrier is contained 
in its incorporating charter: for Telesat this as the 
Telesat Canada Act... Such ta franchise, 1s avspecial 
privilege granted by the government to undertake a 
telecommunications enterprise. 

The franchise of Telesat Canada is partially 


described in subsection 1 of section 5 of the Act: 


“5S (1). @he sobjects-of the company are to 
establish satellite telecommunication 
systems providing, on a commercial 
basis, telecommunication services between 


locatrons. 32n, Canada... 


(2) 
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b) RIGHT-OF-WAY 


Telesat has the power, granted by section 35 of 
LESS enCOGpOrat Lon vacty  tO.expLOpriate. land necessary for 
the domestic communications system subject to the 
DrovisiOns Ol the Expropriation, Act and the consent of 


the Governor-in-Council. 


Telesat recognizes the importance of government 
regulation and international co-ordination respecting 
apportionment of the frequency spectrum and orbit 


positions in space. 


(2) 
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&) RIGHT OF ACCESS TO CAPITAL MARKET 


Telesat Canada's right of access to the capital 


2 which 


market is governed by the incorporating act 
provides for the issuance of shares and the limitation 
on the authorized capital.? Apart from the existing 
limitations, 1t 1s; Telesat's position chat the 
corporation's requirements for capital resources should 
be governed by the decisions of its shareholders. As 
the Government, of Canada will be a substantial share— 
holder in Telesat Canada, it will have the opportunity 


to express its views in this capacity. 


Controls by government regulatory bodies should 
be exercised early to ensure an efficient utilization 


Of capital resources. 


2 17218 lizabeeh Mieechaetenes ier seee 


Canada Act, Section 10. 


(2) 


d) 
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RIGHT TO PLAN CONSTRUCTION 


Telesat differs from the other carriers 
in that certain aspects of its construction 
program are: subject: tO controls specified in 
the incorporating statute. Telesat's objects, 
requiring operation on a commercial basis and 
Optimization of Canadian participation in 
design, engineering and manufacturing, are 
compatible provided Canadian industry is 


technologically capable and competitive. 


The right Of any carrier to plan 
construction should be permitted to be 
exercised only to the extent that it does 
not lead to a disorderly or wasteful 


dupltecation of facilities. 


e) 


RIGHT TO ESTABLISH RATES 


It is understood that the question of rates 
is to be considered under another Telecommission 


Study. 
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CONCEPT OF A TELECOMMUNICATIONS CARRIER 


Telecommission Study 1 Coc) 


Submitted by: 
The Trans-Canada Telephone System 


April 1970 
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TELECOMMISSION 


STUDY 21(c) 


-CONCEPT OF A TELECOMMUNICATIONS CARRIER 


TERMS OF REFERENCE 


Employing the following headings, we shall postulate 
what a telecommunications carrier should be: 


A. 


B. 


C. 


D. 


* 


Definition of Telecommunications 


Definition of Telecommunications Service 


Definition of Telecommunications Carrier Function 


Definition of Telecommunications Carrier Obligations 
and Rights. 


(1) Obligations to Users 


* a) 


8 b) 


e) 
d) 


Equitable system of rates. 


Equitable connection of customer owned 
equipment and systems. 


Provision of service on demand. 


Liability for telecommunication malfunction 
or misuse. 


* e) Legal right of user to privacy. 

f) Quality of service and continuity. 
(2) Rights 

a) Franchise. 

b) Right of way. 


Cc) 
d) 


*& e) 


Right of access to capital market. 
Right to plan construction. 
Right to establish rates. 


These elements are the specific subject of other 
Telecommission Studies. 
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Telecommission Study 1(c) 


Concept of a Telecommunications Carrier 


Definition of Telecommunications 


Telecommunications is the emission, conveyance, or 
reception of information by, in whole or in part, 


electro-magnetic waves. 


Definition of Telecommunications Service 


A telecommunications service is a service whose 
predominant purpose is the emission, conveyance, or 
reception Of information by, in whole or in part, 


electro-magnetic waves. 


Definition of Telecommunications Carrier Function 


The function of a telecommunications carrier is the 
provision, for compensation, of telecommunications 
service to others, including any function incidental 
thereto, by means of any appropriate facility, apparatus 
or instrumentality. Therefore a telecommunications 
carrier is a person who provides, for compensation, 
telecommunications service to others, including any 
function incidental thereto, by means of any appropriate 


facility, apparatus or instrumentality. 


Definition of Telecommunications Carrier Obligations 

and Rights 

A telecommunications carrier is included in the group 
of enterprises known as public utilities. This group 
also includes transportation, power, water, gas, etc. 
These public utilities have a number of similar 


characteristics which generally include: 


1. Being subject to government regulation. 
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2. Supplying some of the wants most fundamental to common 
Living. 

3. Using common facilities to provide a product or service 
tO customers. 

4. The use of an expensive physical network configuration. 

5. Monopoly or oligopoly of utilities providing a specific 
product or service in any one place. 


The general relationship of these characteristics is evident 


in the following description of obligations and rights. 


This section is not intended to be a list of all the rights 
and obligations of a telecommunications carrier. Items (1) a) 
Poet at peanuts ad) sto &2)ye)irdeal with certain ~mmportant 


aspects of a telecommunications carrier's business. 


(1) Obligations to Users 


a) Equitable system of rates 
It is understood that "rates" will be discussed in 
detail in a study of "Considerations Relating to the 
Pricing of Telecommunications Services" to be sub- 


mitted in Telecommission Study 7 (ab). 


In general, the rates charged for telecommunications 
services should be just and reasonable. Such rates 
should not be unjustly discriminatory and, under 
substantially similar circumstances and conditions, 


Similar rates should be charged to all persons. 


In particular, when in accordance with the provisions 
of its charter or other enabling legislation, a 
telecommunications carrier is obliged to furnish a 
telecommunications service, long experience has shown 
that rates for such a service should be based upon 


the principle that the territory served by a carrier 
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is treated as a unit. The fundamental advantage 
of this method is that the flexibility it provides 
in the design of rate schedules will result in 
more people having better service made available 
to them at reasonable prices because inordinate 
disparities due to terrain, location, population 


density, etc., are averaged out. 


Equitable connection of customer owned equipment 
and systems 
This subject is contained in Telecommission Study 


8(b) and will be discussed in detail there. 


A telecommunications carrier should permit connection 
of customer-owned and/or customer-leased equipment 

or systems to the carrier's system where such 
connection is required in the public interest. 
Paramount considerations which must govern such 


interconnection are: 


- the economic effects of such connections on the 
carrier and ultimately on its customers. 

=the risk of degradation of the quality of service 
Boerner puplve through technical pollution of the 


carrier's system. 


Provision of service on demand 


There are two basic principles which should govern 
a telecommunications carrier's obligations with 


respect to providing service. 


1. When, in accordance with the provision of its 
G@herter Orsother enabling” legislation), a’ carrier 
is obliged to furnish certain telecommunications 
Services throughout its territory, it should also 
be obliged to provide such services on a just and 


reasonable basis and without undue delay. 
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2. All other telecommunications services normally 
provided by the carrier should be provided as 
promptly as the availability of suitable 


equipment and facilities permit. 


In cases of misuse, non-payment or where an 
unreasonable financial burden would be placed on 


the carrier, these principles would not apply. 


Liability for telecommunications malfunction 
or misuse 


A telecommunications carrier should undertake to 
make every effort to ensure the conveyance of all 
information with speed and accuracy. However, even 
with continuing advances in telecommunications 
research and technology, it is not technically 
possible for a carrier to guarantee the perfect 
conveyance of information. Limitation of liability 
arising from malfunction of a telecommunications 
carrier's equipment, from misuse of its service or 
from any other cause has long been legally authorized 
and should be continued. 


Legal right of user to privacy 


A telecommunications carrier should recognize the 
right of all users of its telecommunications 
facilities to privacy as well as its obligation to 
continue to take reasonable precautions to protect 
thicerioht. 


A telecommunications carrier should not have the 
right to control the content nor influence the 
meaning of any information conveyed by it unless 


specifically instructed otherwise by the customer. 
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It is not technically possible to guarantee users 
against eavesdropping, particularly in view of the 


increasing sophisitication of electronic devices. 


[) OQuabityeot serviceranarcontinurty 


A telecommunications carrier should provide service 
having satisfactory quality and continuity charac- 
teristics. These characteristics should be relatively 


uniform under substantially similar conditions. 


The expectations of the public with respect to 
guality and continuity of service are continuously 
rising. A carrier should plan the development of 


its system and operations to meet these expectations. 


A carrier should set understandable performance 
objectives for its system which are just and reasonable 
to the carrier, its customers and its regulatory 
authority. The achievement of these objectives should 
be reviewed periodically with the regulatory authority. 


(2) Rights 


a) Franchise 


A telecommunications carrier should require no franchise 
other than the right to carry on its business in 
accordance with the provisions of its charter or other 


enabling legislation. 


A person licensed under the Broadcasting Act (16-17 
Elizabeth, il.Chapters.25) awhogalctribitessbaclOuCu te. os 
vision signals for reception by the public, either 

by air or through cable distribution systems, shall not, 
insofar as such person is so engaged, be deemed to be 


a telecommunications carrier. 
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b) Right of way 


Subj ect, comprotection, ce the public anterest and 

with due regard for safety, aesthetics, co-ordination 
with other utilities, cost, use of modern techniques 
and continuity of service, a telecommunications 
carrier should have the right to the necessary rights- 
of-way, Space in buildings and rights-of-access for 
the construction and maintenance and removal of the 
necessary structures, poles, conduits, plant, wiring, 
circuits, instruments, equipment, fixtures and 


faciiities. 


In addition, a telecommunications carrier should have 
the right to frequency assignments in approved portions 
Ser ciesspecerum, subject Only oOo technical considera= 


tions and suitable coordination. 
SieRigont Of access to capital ‘market 


A telecommunications carrier should have the 
responsibility of determining the amounts, terms 

and conditions of capital to be raised. The intimate 
and continuing knowledge possessed by the carrier 

Ormi tesOwnsbusiness and Of the capital markets 1s 
essential in determining sound financial policies 
Which will provide adequate protection of its, credit 


standing. 


The amount of capital which can be raised on 
reasonable terms, given prevailing market conditions, 
is mainly dependent upon the earnings prospects of 
the carrier which are, in turn, dependent upon the 
demand for the carrier's services and the rates which 


it can charge. 
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qd) .Rightecoep lan constemiction 


e) 


The obligation of a telecommunications carrier to 
meet and anticipate the present and future service 
needs of its customers carries with it the responsi- 
bility of the carrier to plan and implement the 
construction program best suited to meet these needs. 
In addition, it is the carrier who assumes the 
financial risk, therefore the planning responsibility 


rightfully belongs with the carrier. 


The ability to assess the many factors, including 
regional differences, which influence such planning 
results from the day-to-day experience gained in 
the management of the business. A carrier should 
keep its regulatory authority informed of its broad 


current and future construction plans. 
Right to establish rates 


It is understood that "rates" will be discussed 
in detail in a study of "Considerations Relating to 
the Pricing of Telecommunications Services" to be 


submitted in Telecommission Study 7 (ab). 


Subject to the approval of regulated rates by the 
appropriate authority, a telecommunications carrier 
should have the right to establish the overall rate 
structure for its service. The services that the 
Carrier provides are closely interrelated and the 
influences of cost, demand and competition, combined 
with uti litvepricing) principles) suchs asrvolue. or 
service and system-wide pricing, produce a complex 


set of interdependent rate relationships. 
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Legislation with regard to rate regulation should 
set out clearly defined criteria which the regulatory 


authority must use in approving or disapproving the 
carrier"s rate structure. 


The Trans-Canada Telephone System 
April 1970 


: ae 4 


‘i 


ata nia 


, aie ‘ cate. ir. 


a 
at _ 
ny tw, ‘! 
7 ; : + : ‘ein 
; - 
a4 
7ewet 
: L of 
_ 
La 
v at - 
+e 
oe) 
Nl 
ia) | 
i 
* tee q g Ne 
mAs i abd 
nS oi a avieral Ts ; 
: 
iis 7  Sery 4c a na ely 
7 ' 


} ters Latha ny 


—<—— & 


SECT. OCT 26 1972 


fe > 
eA <e 


BINDivi 


